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PREFACE TO FIRST EDITION 

More than three years have rolled by ^lince tike 
advent of the Madras Agriculturists’ Relief Act. It 
has become a matter of daily dispensation in the ordinary 
course of administration of justice by Coiurta. Innu- 
merable are the decisions that have flown out from the 
fountain-head of our High Court. By the constitution 
of a Special Bench for the disposal of all the cases cropping 
up under the Act, the stream of the decisions has bee* 
allowed to take a defined channel instead of diverse 
courses, likely to arise from the divergence of judicial 
opinion. It has been my humble endeavour in this book 
to bring the various decisions under their respective 
analytical heads, giving out, as far as possible, the general 
principles enunciated therein and the ways of interpreta- 
tion adopted, with illustrations cited from the decided 
cases. 

It is* hoped that this book will be found of immenaa 
use to the Lawyers, the Litigant Public and the Judges 
as well. 

18-8-1941. C. Mallikarjuka Rao. 


PREFACE TO THE SECOND EDITION 

Several intriguing questions arose in the matter of 
interpretation of the Act gi\'ing rise to various suggo.stions 
from the Judges as to amending the provisions of tlm Act 
since the publication of my first edition. Accordingly, 
Amending Acts XV of 43, XXIII of 48 and V of 49 were 
passed to remove the lacunse existing in the Act. The 

f jassing of these Acts and the continuous growth of case 
aw have necessitated the bringing of this second edition 
in order to place the changes and the construction of the 
provisions up to date before the Lawyer frieiida and 
Litigant Public. I hope the objective cherished from the 
utilitarian point of view in the preface of the first edition 
will attain its realisation by this second edition also. 


May, 1949. 


Tee Author. 



SOME SELECT OPINIONS 


Hi* LordMp The Sm. Juflke HomiU. 

I Uvo looked thtoo^ yoor book ^ seem* 

0Mtj leowm to beliet'e that 

Iho book will be found litagaut 

IMblio And the JndgM wiS lie fitEM. It it wy nlotiy got np. 

The n»tM'»Htth/iMMtBd »> fur m lean ee*^ 


Dot' V. IRAimaii, '' 

Hior Coewr, MUnnat lltuiont- 

I had an oppevtanity of praodi^ an dBtioa of t^ Xa^ 4v^ 
inttaiistfl’ Relief Aet^ by Mr. C. MaROanjima 
Air. 

An intnidiiotioa j^vet a mmamy of 
paanng of the Act itself. The notee ondet the aeotf^^iiia^^ 
•ad brinjis the case law up>to<date. & &r a* 1 oooaittr^^^^ 

Act an^ the Madnu Debton* Proteetion Act «Hh ralea 
thaw Aeta, and the ITsorioas Loamt Act, mains the hook 
I have DO doubt that Advocates and CcHut>« wiU find the book y|^ tiliji^f. 
tn dsalPH i numbet ot mm amng undot the Aetlbt,4^: 

ing with which one Bench <d the H%h Court has bean piaoEcal^i||i| 
apart. 


{Sd.J V. RaumiiX 



SOME SBLBOT OHNIONfiMowteM*) 

Jvmem B. Somatta. BoTAmrAii, 

m 

I haTe gone tkrongh some poctione of Ur. 0. Ifollikaijniii* Rao’ii 
Conunentoiy on Madras igrienltaristis’ Belief Act, IV of 1958. Itie 
Aot has given rise to several questions of an intdoate and oomplicatc 
nature and this commentary enables one to solve some at any rate of 
the questions. 

The notes are Inoid end written. 

(Sd.) B. SoMAvrx. 


N. Ohandbasskbaba Ivnn, JtrsncB. 


Dbab Mb. MsmiTeampha Bao, 


95^ Motnrr Roab, 
Uadkas, 

23ri Nov., mi. 


1 am very sorry I was not aUe to aoknowledge receipt of your 
commentary on the Madras Agncultuiists' Belief Act earlier. 1 have 
gone through the book here and there and find the annotations clear mad 
the citation of the oase law exhaustive. You have done well in adding 
in th^ same volume sister statutes, namdy the Madras Del|)t Concilia- 
tion Act, the Madras Behtois’ Protection Act, and the Usurious Loans 
Act. You deserve to be congratulated on the production of such a 
useful l^pd puUioatiou. 


(Sd.) N. Chanobabxkbasa Itbb. 
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INTEODUCTION 

I 

The prosperity of this province is dependent on the prosperitj 
of its basic and cardinal indnstry-agrioulture. It is admittedly true 
that agriculture has been particularly hit hard by the world- 
depression. It is incumbent on any government to give the agri- 
culturist that measure of relief which would prevent his hereditary 
skill from passing into unemployment and thence to decadence and 
his land from passing into the hands of the non-agriculturists. 

The Moratorimn Bill of To achieve these objects the 
Government, as a measure of temporary relief to agriculturists, intro- 
duced the Moratorium Bill which was published in the Fort SL Oeai^ 
Gazette, Extraordinary, on 28-9-1937. 

Objects of the Bill.— The object of the Bill is to give temporary 
relief to indebted agriculturists in the province pending formulation 
of comprehenaive measures for dealing with the problem of such 
indebtedness. Th^ KJl will rem$in in force for one year ; but power 
has been reserved to extend it for another year, if need arises. 

The intention is to give relief to agriculturists who have a saleable 
right in agricultural land situated in the province and who derive not 
less than three-fourtha of their annual income foom such land. Belief 
wffi be ooiifmed to the agriculturists whose liabilities under the heads 
land-revenue, rmini taxes and cesses payable to local authorities do 
not exceed Rs. 400 per annum. 

The Bill will not apply to certain classes of debts, for example, 
revenue due to the Governuieut, Income-tax, loans granted by the 
Government and Co-operative Socieities, land Mortgage Banks or 
Joint Stock Banks. Xor was relief given in respect of rent payable 
after 30th June, 1935. 

After the Bill has come into force and so long as it should remain 
in operation, no suit or proceeding could be instituted against an 
agriculturist and pending suits and proceedings should be stayed.’* 

It was also made clear that an agriculturist should not be entitled 
to transfer any immovable property so as to defeat the rights of the 
creator. Special provision had also been made for giving relief to 
persons the major portilon of whose assets consisted of debts due from 
agriculturists and which oouM not be recovered, while the Bill should 
zornam in operation. In such oases the Court was to be empowered 
to petaons the same relief as that given to an agriculturist 

by this Bil! or ssach smaller measure of relief as the Court may consider 
sufficient. 

T|ie Bill also made provision for setting up. if lU'v'e'Jsary. an 
aiititority to dispose? of matters arising out of the provisions of the 
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Ihll ;M)(1 to fuaJf** md muf*. d[i*cliirationfl on the application of agricul- 
fynan itr tli*'ir rT**tiitor«. 

hail al<^) heon taken to make rules for the jurisdiction 
ovt r ami (onduft of proceedings taken before any such authority or 
anriuuiMe.s and also generally to carry into effect the provisions of 
the liill. and tf> remove any difficulties which may ho experienced in 
Horking. 

Aftyer the publication of the Bill, on the outpouring of voluminous 
rriticismH of the severest kind from all corners and quarters, the Govern- 
ment replaml it by a new measure, The Agriculturists' Debt Relief 
Bill and published it in the Fori Si, George Gazette on 1-12-1937. 

The Aiprieulturists* Debt Relief Bill and its Statement of Objeets«— 
The object of the Bill is as follows : — 

The object of the Bill is to rehabilitate agriculture which is the 
hasie industry of this province. Directly or indirectly, the prosperity 
of ail sections of the people is dependent upon the economic well-being 
of the agriculturist. His present deplorable plight is well-known. 
While, on the one hand, his income has diminished, on the other, the 
interest upon his debt has been steadily accumulating, often at an 
ttiiconscional)le rate. The predominant feature of the distress is due 
to the burden of debt. It is the duty of any modern Government 
whiob is alive to its responsibilities to the people to relieve the produ- 
cers of the people’s food from such an intolerable burden. It would 
not Wright for the State to permit the hereditary skill of the agricul- 
turist to pass into unemployment, allowing land to fall into the hands of 
people who are strangers to the calling of agriculture. Conciliation 
and other voluntary methods have failed and the adoption of the princi- 
ple of compulsion has become necessary. 

The Bill provides that payment of the outstanding principal 
should discharge the debt. Interest will run from 1st October, 1937, 
at a rate not exceeding 6 per cent, per annum. In cases where high 
rates of interest are charg^, payment of twice the principal is to have 
the effect of completely dischai^g the debtor, from further liability. 
As far as pcmble mrsons following occupations other than agriculture 
have beau excluded feom the benefit of the BiB. Dues to Government 
and local bodies tmd to co-operative and certain joint stock banks 
have also been excluded firom its scope. Every endeavour has been 
made in drafting the Bill to simplify the issues and make them easy of 
decision, thus minimising litigation. 

The Bill also provides for the relief of tenants from the burden 
of old arrears of rent without encouraging default in the payment of 
cttimt dues. 

Humerous complaints have been received that owing to the 
of legislation on these lines, creditors have had recourse 
dossoita ^ processes causing great distress among agriculturists, and 
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it is therefore proposed to give the benefit of the measure to debtors 
proceeded against since 1st October, 1937* 

Ab a result of the vehement oritioism levelled against this Bill 
4 joint Select Committee of both the Houses of the Legislature was 
constituted on 21-12-1937 to consider the Bill in the light of public 
criticism. 

The Report of the S^t Gomxiiittee.--This Bill was published 
in the ‘ Fort 8 l George Gazdtle^ * Extraordinary, in English on 1st 
December, 1937 and in Tamil, Telugu, Malayalam, Kanarese and 
Hindustani on 14th December, 1937. 

The Committee met on 27th December in the Assembly buildings, 
Chepauk, and elected the Hon. Mr. C. Bajagopalachariar as its Chair- 
man. It continued its sittings on 28th, 29th and 30th December. 

The Committee has noted the various suggestions for improvement 
that have been made in the numerous memoranda submitted to it 
and in the light of those suggestions and of other criticisms which have 
been made, it has subjected the provisions of the Bill to a thorough 
scrutiny ; and as a result thereof has made many amendments therein. 

Wiping out of Interest* — ^The Bill as introduced had provided 
that in all cases interest should run only from 1st October, 1937, at a 
rate not exceeding sir per cent, per annum. The Committee has come 
to the conclusion that a distinction should be made between debts 
incurred during the pre-depression period when the value of money 
was very much less than now and debts incurred after the depression 
became acute. 

In the case of the former greater extent of scaling down is consider- 
ed justifiable than in the case of the latter. It has accordingly limited 
the provisions which had been made in the Bill for the wiping out of 
arrears of interest, only to debts incurred before Ist October, 1932. 

As regards debts incurred on or after Ist October, 1932, the Com- 
mittee thinks that the welfare of debtors would be sufficiently met by 
reducing the rate of interest to 5 per cent, in aU cases where it is higher 
than 5 per cent. Where a^debt incurred after 1st October, 1932, is 
found to be wholly or in part a renewal of debt incurred prior to that 
date that debt or any part of it which may constitute such renewal 
will be dealt with as debt incurred before 1st October, 1932, what has 
been compendiously described as the damdupat principle has been 
retained. 

In view of the proposal for the reduction of interest, in the case 
of debts incurred subsequent to Ist October, 1932, the invoking of 
that principle is unnecessary in respect of such debts and has therefore 
been expressly provided for only in the case of debts incurred prior 
to 1st October, 1932. 

The Committee considers that these provisions which it has made 
for the scaling down of old and new debts, will go a great length to 
meeting the objection which has been raised to the provision in the 
Bill as introduced for the wiping out of all interest on all debta 
2 
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ottt»iAAdii»g m Ui October, 1937. The Committee has also exempted 
fiom ike o^iatioii of this Act any debt or debts due to a woman who 
is fiitiicly dependent oti such dcM or debts for her maintenance and 
has aoeordingly inclnded the following additional item in clause (4) 
of the Bill, m 

** Any de^jt or debts due to a woman who, on 1st October, 1937, 
did not own i5iy other property provided that the principal amount 
of the debt or debts on such date did not exceed Bs. 3,000/ 

It hm piovided that in calcnlatilng the valne of the property 
owned by the woman on let October, 1937, the house in which she 
lived or any furniture therein or her household utensils, wearing apparel, 
jewelleiy or such like personal belongings, should not be taken into 
account* 

The Committee has alao^exempted any wages due to agricultural 
labouiet or other rural labourers from the operation of the Act. 

Fofilpi OtHQUiMto fnelnded*— ^The Bill has provided that to 
obtain exemption from this Act a company registered in British India 
or in an Itkmn State should have had on its register on Ist October, 
1937, at least 500 membexs. 

This provirion did not apply to foreign companies and the 
Committee has removed the distinction. 

In view of the provision m the revised Bill in favour of debts, 
inoumd after Ist October, 1932, the Committee felt that there was 
no need to accept the suggestion made to extend the exemption to 
oompanies with smaller membership. 

Arrsara of Bsnt-^Another major change made by the Select 
Committee in tiie Bill is in regard to rents. Much apprehension was 
felt in certain quarters that the wiping of arrears of rent would encourage 
tike tenants to allow rent to fall into arrears even in the future. In 
mdm to lemcvn this apprehension the Bill had provided that the 
xeBef in respect of arrears should depend upon prompt payment of 
cmnent dues. The Committee has strengthened this position by 
making the payment of the rent for fasli 1347 before 10th September, 
1988, a coismtum precedent to the grant to a tenant of the relief from 
amars of old vmt. It is only where after paying the rent for fasli 1347 
on or before SOIli September, 1939, that he obtains a full discharge in 
xeiipeet<danaireamof rentaociuedfor previ^^ faslis. 

Safognaid wnOmi seg^ ol tenant.— If, having paid the rent for 
fwlil847on or before 30tli September, 1938, he makes default in pay- 
ment of the rent for forii 1346 on or before 30th September, 1939, or 
pyi only a pcwtikm of emsh rent on or before that date, he gets relief 
III fiipeet of wmm for ptior foriia <mly in proportion to the share of 
iwAiw fUb 13W moA 1347 paid by him. 

ueoramne, while helping the landholder to coDeot current 
dwi iMl eelenialid to save the texumt agafost his own n^ect. 
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Mr. 0. KiialiBR Bao strongly pressed tbst m any am the $mmm 
for faali lS4d sboidd not be written off. Bnt the Committee alter 
carefully conmdsring the position decided that there wmdd be no 
practical relief giren to a tenant if the burden of three Eariis was left 
unrelieved and that there would be no incentive for the payment of 
current dues if he is stall to be left so heavily indebted. 

Bight of laiidltoUor&—The Committee has also pro^^ided that 
where a landholder has paid the tenant’s share of the landcese under 
the Madras Local Boards Act, I92f^ he would he entitled to recover the 
same. It has also provided that in cases where a iandholder has 
already obtained a decree against bis tenant for the rent due to han 
for fasli 1345 and prior fasUs, he can recover the whole of tfao oosia 
awarded to him by such decree. 

As a corollary to the above-mentioned provisions, the Committoi 
has provided that any payment of rent made by a tenant after tha 
commencement of this Act shall be credited first towards the rent due 
by him for ftuili 1347 and then towards the rent due by him for fadi 1344 
and not towards any rent due for any prior fasli. It has also made a 
provision enabling the tenant to depc^t the rent due by Mm into CSourt 
and to ask the Court to cancel his liability for the aimn of rant for 
previous faslia or to foe the extent of his EabOity under the pitmsiaiia 
of tlAi Bill ' 

The Committee has provided that the period of limitation for 
suits fox recovery of rent for fosii 1345 and prior faslia should be extended 
by three months from the dates allowed for pa 3 rm€nt of the rents lot 
foiJi 1347 and 1346 as those dates would determine the tenant*! liability 
for such axieaiB. 

The more important of the other amendxnents made by the 
Committee in the Bill are referred to seriatim below : 

Clause 3 (II): The Committee has included in the definition 
ef Agriculturist ” sub-leseees of land either directly from a lesm 
or from an intermediate lessee. 

Sub-Clause (lY) : It has been made clear in this sub-clause that 
rent will include cases where a decree or order has been passed for it 

The Committee has also introduced a new definition, that of a 
“ creditor ” which will include heirs, legal representatives and assignn. 

Provirion for Hindu families.— Clause 5 : This clause contains a 
special provision for undivided Hindu fam^es who are assessed lo 
any of the taxes which disqualify such family from being treated i&h 
an agriculturist. As originally introduced the Bill applied to Msrumak- 
kathayam and Aliyasantana tarwads and tavazhii. In view of the 
impossibility of obtaining individual prtitions in such families the 
latter have now been excluded from tMs clause. 

A corresponding exclusion has also been effected in dause 6 which 
relates to the case of descendants of non-agriculturist members of 
undivided Hindu families which are agrictilturifita 
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Sub-i 2 clfturt* haw excluded “ usufructuary niortgagea ” 
fxmtk the opratiou of the damdupat rule. In view of the existence of 
f^ertain cipher kiuds of mortgages in which the mortgagees are in pos- 
ae^ion of th*‘ in<*rtgAged property the Committee has substituted for 
the woHi** ■■ usufructuary mortgage the words "any mortgagee 
by viituf of which the mortgagee is in possession 

Tha Bin explalnad.- The Premier, explaining the Bill, says ; 
** The fhanges made have la*en set out in the report but the major 
one H worth} of elucidation once again. Debts in respect of which 
relief is sought to given, have b^n divided into two groups, one 
mcinred before the depression period and the other after the depres- 
«i<m priod. The first set of debts is treated in the manner in which 
the original Hill treated them or they are left in the same condition in 
which the original Bill dealt with them ; that is to say, the modified 
form of damdupat contiimtis to apply, and if a debtor such as is sought 
to he helped in this Bill, has paid twice the amount of the principal 
he has boiTow*‘<l, in substance his debt is deemed to be discharged ; 
and if he has done less than that, he has to pay only that much in order 
to get a diHK:liargi> and in any event, in such oases, the principal is due 
and the int/erest is wiped out. The other class of cases, the later 
deht% that is, debts incurred after 1932, are dealt with in a different 
way. According to the amended Bill, 5 per cent, interest is charged 
instead of any lugher rate that might have been charged in the original 
obligati^, and all payments made are given credit and the debtor 
is to discharge only trie residue. That was the change made in the 
Select Committee's Report. This is the major difference between the 
original Bill and tlio BUI as it emerged from the Select Committee. 

There have Isiea minor alterations and some of them are of 
considerable iin|>ortanco. The revised Bill deals with the banks 
that were excepte d and the Committee felt that the claim of the banks 
which were not excepted from the operation of the were sufficiently 
met firotn the proviskm made as to payment of 5 per cent, interest, 
in regard to debts borrowed within recent times. 

“ Then with regard to the rent, the position was, even in the 
oiiginal Bill, that a tenant, if he deidred to claim the benefits of this 
Bill in respect of old arrears, was bound to pay the arrears 
of the cunent fasli and of the previous foaH if he had been in arrears, 
so that the condition in the origiiial Bill made it necessary for any 
tenant to be a prompt tenant in respect of payment of rent and prove 
himself as sach before he could claim any write-off for ancient arrears. 
The fleleci Committee strengthened this position a little bit farther and 
cue moxe step was taken to make it necessary that the arrears for the 
Ciisnsit fodi of 1317 should be paid up before 30th September next 
in ordar that he might be entitM to any of the benefits of this Bill 
and that ccuditioii being aatisScd, he was entitled to pay up the whole 
d the amaxs for both lieiis if any such existed, in order that he might 
dhdsa hha hsR wtite-olt Otherwise, he would be eniitled to a write-off 
wAy he pi^portkon to the wxlent to whidi he diH ftharged his current* 
tiaMBlfoi, but it was mther an essential emidition that he must dis- 
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chinge fully the current year’s ohiigalieii m respect of rent if he ehonM 
ever come in at all for claiming any portion of the benefit. Thit 
additional condition stren^hena ^ policy tihat was ailopted in fimm* 
ing the provmons of the Bill, which aa I stated wa» this : tiiat it was 
to create a new psycholc^ of oondnot regarding paymetit of ennenl 
dues and to prevent the contmitatkm of the atittude of going into 
arrears year after year until the law compelled him to have his pio|>ertiei 
sold and other coercive meaymres were adopted against him* It was 
felt by the framers of this Bill that thi« would enable the landlord to 
have better tenants and enable the tenants to live better. This atti- 
tude of pa 3 nment of current dues within the right time is an attitude 
which is very beneficial to all parties eoncemed and, if it is not prevail- 
ing now, that is due to the poverty of the people to a great extent and 
also due to the deii^)erate condition hroi^ht about by the burden of 
previous armxs which makes them imagine that when probably there 
is no escape from the position, they rmd not worry almut it at all. 
It was with thk object that the write-ofT that was proposed by this 
Bill was coupled with what appear to be hard conditions as far as the 
tenant is concerned, but which in the long run were intended to help 
the tenant a^amst himself, even as the wnte-off is intended to help the 
landlord against himself. The present change that I referred to which 
the Jobt Select Committee made, strengthens it further by making a 
beginning absolutely necessary within a tangibly near point of time, 
namely, before the 30th September, 1938, the loginning Iwing the 
entire payment of the dues for fatii 1347. 

Much ajpprehenston was felt -at any rate even if it W'ss not 
felt, it was raim as an argument- that probably all these measures 
would lead to a tendency not to pay the dues to the landlord and if 
you mix it with the present political tendencies, might lead to a difficult 
situation for the landlords. I submit, Sir, that the provisions that are 
enacted and the form in which the provisions have been made by the 
Select Committee which have further strengthened the same |>oliry, 
must be enough to allay all apprehensions in this direction. This was 
another change which might be called minor, but I submit it is ver>' 
important, l)erau9e it strengthens the police which must allay to srnue 
extent the apprehensions of those who are hit, so to say, by this Bill.’’ 

II 

Adam Smith adumbrated the view* that if freetUim was granted 
to each individual to follow and advanee his ow*n interest, he would, 
by so doing, advance the interests of the community. On this was 
based the doctrine of Laissezfaire (I.iet men do as they please) w*hit*h 
held sway for a certain period. This doctrine which gave free^m for 
the poor and weak to make bargain with the strong and the powerful 
reduced the former to virtual slaves of the latter. The doctrine is 
now fast losing ground and paling into negation, and State inter- 
vention is now making incursions into the realm of private con- 
tract. The Usurious Loans Act, Debtors’ Protection and Conciliation 
Acts are examples of State intervention. 
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The practice of moiiey-Ieniiing and taking interest was not 
itt the ancient dafs. The Mohammedan Law prohibits the 
CMiileclion of interest, although an exception was found in favour of 
taking interest fa)m ‘infidels'. Passages were found in Vedas viewing 
this with contempt. In the age of Buddha, this was condemned. 
Maitu stated that an usurer should never be invited for social functions. 
In the Chtpta period (300 to 600 A.D.), interest was allowed not to 
the prmdpaL This rule of Damdupat was enunciated in 
the texts of BSndu Law, Interest was put down by Shakespeare as 
of barren metal'. Christian teachings also abhor the collection 
of interest. This led to driving away the Jews, the money-lenders 
from England in the days of Edward I. 

As trade began to expand and a domain for investing money was 
discovered, interest as compensation for the use of money was altewed. 
Moneydenders began to grow usurious in their dealing. Although 
ihe UBarions Loi^ Act was passed in 1918, Indian Courts used to 
exercise Equity jurisdiction to set aside unconscionable bargains 
even prior thereto. 

Agriculture is the chief staple of existence for 71% or 35 miUmns 
of our Province. The Government has granted certain facilities and 
concesrions to agriculturists. The Agricdtural Loans Act and Land 
Improvement Inmns Act aibrded relief to the agriculturist for purpose 
of unpruvementfl of his lands, purchase of cattle, seeds, etc. Certain 
belongings and implements of agriculturists are made exempt from 
attachment and sale in execntion of decrees and his crops are exempt 
friUB attachment before judgment. All these measures did not suffice 
to prevent or preclude his running into debt. The agriculturist has 
found himself in the most deplorable plight since 1929 when the 
maelstrom^ of finanotal depression submerged the country with a 
oataatrcphioal dcofine in prices. The Government passed Debt 
CkBwdBlAicny Plwriictictt AjM and established Marketing Boards. 
The Oct^ernineiit fhscflket amended the Agriculturist Loans Act in 1935 
by aetttng up a acbeme wheieunder Deputy Collectors were appointed 
as special Loan Officers in select areas for the purpose of granting 
loana to agrioulturiats directly. The scheme was tried in places not 
sertad by mcxtg«|$e banks. All these schemes proved quite ineffi- 
cacicaA in extrieatmg the agriculturist from the quagmire of indebted- 
imis and of despond* The state of things has not improved 
SUM Satyanattan's lapcrt of 1936. There has not been propOrtioitate 
mcffcas© of the caltiviiad area despite the growth of population, upto 
M mtUioiis. Agrionlteal indebtedness rose from 200 Orores to 220 
Cmm. (Wf the 86 miUkttiB, 7 milBons are ac^ 
whosa pay ^ QommmA assmnent of Ks- 10 and less, 22-6% between 
^ 10 md 100 1 ^ I*^% ever Es. IflO, According to Dr. B. V. 
I{|ai|aim«waini If ihiii, p^y landlerda owning less than 5 acres form 
betww 6 and 25 acres 34*26% and big 
^ •si above 4-06%. Since petty landholders 
aM lanaMea hibouxeti do not possess ^oijr own capital nor have 
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required credit, thea moet of the ll.gm^ltuxlll debt em be tekm its 
due from medium kudholders. 

While on thcL one hand, 'his inoome has dwindled, interest on 
his debt has been rapidly aceumukt^ often at an tmeonacionable 
rate. During the Wisk Oongresa IGnist^ ^me, ibe then 'PxmS&t 
and the present Govu^r-Qeneral H. S. &tjagopalachari, the Pharea 
of South India, felt his dnty to be alive to the responsibility of tbe 
Government to the people to reheve the produeers of j^ples' food 
ftom such an intolerable burden. It was felt incumbent on the 
Government to give the agriculturist that measure of reKef which 
would prev^t hiB heredita^ skili from passing into unemployment 
and thence to deoadenoe and his land from passing into the hands of 
non-agrieulturisfsB. To achieve these objects, the Act IV of 1998 
was passed* 11m Act has given rise to niunereus questmns of mtricate 
natim for inte^retaiion. In the practical woik^ of the Act, real, 
innooent and ^xmiant debtors could not get relief by falling into 
the traps laid by the creditors. Many are the debtors who could not 

relief owing to the splitting up of their debts in the partition of 
^btore’ or orators’ fsmiliee ow^ to the interpretational results 
ensuing ftom the H5gb Oooii deeiai!^ 

The Amending Act XXIH of 48 now passed, no doubt, oontairis 
some provisions for remedying the lacunie and removing several 
anomalies in the Act* Agncul^msts who earn larger income by 
other profeesions are sought to be enabled to be entitled to the benefit 
of the Act, by the limit of taxable income hayins been raised from 
Ka. 300 to Bs. 600. According to the new definition of * Interest*, 
payment in kind made in excess of the principal will also come within 
the scope. 

Under the existing Act, woman creditors to whom small amounts 
are due and who own some additional property, however small it 
may be, be it a calf, do not get benefit of the exemption in their favour, 
whereas woman craters to whom much larger amounts are due and 
who do not own any other property get the benefit of the exemption. 
This anomaly is sought to be removed, and the limit of their property 
is raised to Rs. 6,000. 

In the actual working of the Act, one is drawn into the welter 
of helter-skelter opinions regarding appropriation of payments as to 
whether they should be towards principal or interest. Now it is 
sought to be clarified by providing that all unspecified payments 
should be credited to principal, ^lutaty provisions as to scaling 
down of debts incurred or renewed after the Act have now been made 
to afford real relief to agriculturists. The anomaly as to whether 
a renewal should be by the debtor or different debtor in favour of the 
same or different creditor is now sought to be removed. In several 
oases, ignorant and innocent debtors did not take the plea that the 
Act applied to their debts, and decrees were pa^d, and consequently 
they could not get relief of scaling down. It is a salubrious featur 
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ihskt tmih «fcbtor«* be \nrtn the benefit »ow. Usufructuary mortgages 
where no rates of inteieet had been fbed were outside the purview 
t»f the original Ad. In onicr to bring in such cases also for relief, 
it is enacted that where for 30 years the mortgage had been in pos- 
the mortgage shall be <leemed to have been discharged. Safe- 
guards for bonafide alienees were provided. Owing to the p^uliar 
feature of Kanom tenure, South Kanara and parts of Malabar Districta 
have been excluded. In order to give the full l^nefits of the amend- 
ments, made in favour of agriculturists debtors, it is deemed necessary 
to enact a provision for setting aside sales and foreclosures ordered 
j»horfIy before the Bill passing into I^aw. The Gkivernment should 
be congratulated on provi<ling for retrospective operation of the 
Amending Act. Such arc the salient features of the Act. 

I would like to make farther suggestions for affording greater 
effieacioiis reliel to the agriculturist debtor. Several agriculturist 
debtors have entered into ocmkacts of purchase of agricultural land 
by {tooling their resources and savings and investing them therein 
and have been let into poeaesrion in part-performance of the contract. 
The 8. 53-A of the Transfer of Property Act confers a substantial 
interest on such persons, provided they have taken possession and 
are willin|i to perform their ^rt of the contract. The definition of 
agrioiiltuiiflt must be extended to such deserving cases also. Provisos 
existiiig now set up certain limits of house, property tax, Peishkush^ 
Quit Bent, Jodi, etc., exceeding payment of which by an agriculturist 
otherwise qualified would exclude the benefits to him. Mready the 
plea of Benami is allowed by Buie 7 so far as house and property 
taxes are concerned. As benami transactions are not yet prohibited 
in our country, it is just and equitable that suitable provision be 
made to cover the plea of benami in cases of otibr categories of assess- 
ments also. Und^ the exisliiig Aclj, stay of execution proceedings 
can bs gcanted only till the dnposat of the proceeding, for scaling 
down the debt aiid in ease of appeal, it is in the discretion of the court. 
Thus au agridilturist is expoim to the risk of losing his property in 
coufi auction before the final adjudicatkm of his rights by the appel- 
kte court. Stay must be made imperative in every case till the 
acaUag down procsedings are finally dispoeed of and Restitution be 
gtanisd in isspi^ of the property oas^ to be sold in court auction to 
letrisvs tbs debtor ftom the irreparable hardship existing in the Act. 

In passing a l^klatton of this kind, one has to steer his way 
between Scytla and Charibdya. Sugg^tions as to wiping off the 
entire inteiest are only fantastio, as it would detrimentdly affect 
the credit system. The very objective with which the Act was brought 
in the Statute Book ia to nmbilitate the industry of agriculture which 
li the staple of exmlenee of the bulk of the Province. So, any 
pcovitioii to be inoorporated in the Act must work in that dir^:^n 
faeded by the same oqective. The debt winch an agriculturist has to 
pay bdtevi to fear elaaac«» firstly, the ancestral debt descending 

to the )mi% eeeondlj the debt arising cm improvident expenditure on 
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domestic matters; thirdly, debts that are caaaed by failure 
damage by storm and floods, and fourthly, debts aocumulatiiig on 
account of unconscionable rates of interest* To lessen the buidiefi 
of second category of debts the agrbultnmt must hiiaself meticuloidly 
follow parsimonious habits* To relieve the burden of the third cate^ 
goi^ of debts, the Government must make a mandatory provisiou for 
relief as they arise owing to Fw Ma}or (Act of Qod), The problem 
of agricultural indebtedness is ineitricably interwoven with the 
agricultural regeneration and rehabilitation. An improvement in 
the. prices of agricultural products is the essential deaiifomtum. The 
Government may enact a provision to secure, by means of the forma- 
tion of Rural Credit Cor^mtions or Companies and the assistance 
thereof out of public funds, the advancement of loans to the 
agriculturist for a^culture on favourable terms and to facilitate the 
borrowing of money on the security of fanning stock and other 
agricultural assets. Further, the Government should enact a measure 
ou the lines of Bengal Money Lenders Act and C. P. Money I^n«ler» 
Act which contain similar provisions of the English Money Lenders Act 
for canalising the moueydeuding in the Province by making a com- 
pulsory enrolment of the creditors as members of such Colorations 
or Companies which draw into its fold the Land Mortage Banks, as 
is done in England ou the Unes of Agricultural Credits Act, 1^28, 
thereby facilitating the working of the credit mechanism. The is^iid 
societies should be entrusted with the task of realiring the hmus on 
which only p.a. should be allowed as payable under the Act. 
The creditor members will be given 4% on the amounts iiiveHted by 
them on shares, the remaining mamii being kept for utilisation for 
the expense in running the said Corporations or Companies. By 
this process the dangers of private money lending will be averted and 
money lending takes u regulated chiiimel recognised by Law. The 
Rule of Damdupat is already recognined in the Madras Conciliation 
Act (193fl), the Bengal Money lenders Act (1933), the Punjab Relief 
of Indebt^ness Act (1934), and C. P. Money Lenders Act (1934), 
and the rule is administered as part of the Hindu Law in the Boml^y 
Presidency. This rule must be made applicable to all the debts in 
our Province. Thus the credit mechanism vril! not be impaired but 
developed to a great extent m the method ensures a wife, simple, sure 
and cheap course for realisation of debts by the credit<*rs through the 
recognized agency of the statutory' bodies, and fetches interest 
creditors at a rate higher than the one ordinarily granted by the banks. 
Further this cuts down litigation in that all frivolous pleas as tiJ 
absence or failure of conrideration, and non-genuineness of the trans- 
actions will no longer be tenable. Thus, the gloom enc in-ling the 
agriculturist will break into a nimbus of Prosperity which will relume 
his path to Plenty and Peace. 



THE 


UBui wnm RBiiep kt 

(IV of 1938) 


[ll^A AfofcA, 1938 

An An to pmride for the. rdi^ of ifidebted agricuUunsts 
in fite Province of Madras. 


Whbrbas it is expedient to provide for the relief of 
indcbt^ agriculturists in the Province of Madras ; It is 
hereby enacted as follows ; — 

CHAPTER I 

Preliminary 

1. IHns Act nmy be called “ The 
iiitiMt titi*. Madras A^colturists* Belief Act, 

1938.” 

NOTES 

Objjeet of A«t— -The object of the Act is to provide relief to 
the indebted agricaltuiists who form the vital jpurt of the popolatioQ 
of the provinoe. The object is achieved by (1) soalmg down their 
ezniing debts ; (9) reducing the rate of interest on their future debts ; 
and (3) wri&g of the arrears of rent, due to Zamindars, .Tanmis and 
other landholders. 

CoauseDesmoBt ol the Aet.— The Act received the ai^nt of the 
tiovernor-Uener^ on 1 1th March, 1938. In this Act no time is men- 
tioned for its commencement. Hence, according to 8. 5 of the Madras 
General Clauses Act (Act I of 1891), this Act came into operation from 
22nd March, 1938, when it was first pnblished in the Fort St. &mge 
Gazette, Ifadtaa. 

Intwn^retatiOQ.— No difficulty as to interpretation of the Act 
arises in cases where its provisions are clear. When an enactment 
b unambiguous in itself the question is not what the Legislature has 
Buant but what the Act has stated that it meant. ^ Then what is 
■aid and not what is intended to be said is to be construed.* The 

V. StmgmmOuf. 1938 Mid. 571 ; (1938) 1 U.LJ.'630; 193S 

W'ilMWtehs T. Aiterazf-dMMrei, 1030 P.a IM : 58 U.LJ. 300 (P.C.). 
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S. 1] 

Court haa to interpret the language tiaed by the Leifialattite,^ The 
grammatical and ordinary aenae of the term ahottid be adhered to 
unless that would lead to absutdity or repugnancy or iiiconaktenoy 
with the rest of the Statute.* It ia an elementary rule that in con^ 
Htruing Statutes every part, of the language should be given its due 
meaning and a coustructioii which fails prima fmk to do this* ftils 
to give effect to the intention with which the provision was drafted** 
A difficulty arises as to construotion when any provision is ambiguous 
and doubtful As His Lordship Venkataramana Rao has rightly 
pointed out this Act is a piece of iU>drafted Legislation/ and seveial 
intricate questions for interpretation crop up. The Act is desimiedly 
expropriatory in its«effect and the scope ot its provistons ought not 
to be extended under the guise of what is caBed a benevolent construe- 
tion.^ If any doubt arises as to the meaning its terms the doubt 
should be reeved in favour of the person expropriated and not of 
the person who daims to expropriate** C!ourts should watch with a 
jealous eye attempts to have the scope of the Act extended under the 
colour of interpretation, beyond what its terms expressly warrant* 
Viewed from this angle this Act should receive a strict rather than a 
liberal interpretation, as this is a revolutionary measure that encioaciws 
on the contractual obligatbns of the part^ and thus conHscatorv 
in nature. If the words of an enactment are clear and imperative, no 
considerations of convenience or hardship arise in interpreting them.* 


Preamble.- When the language of a section is clear, it cannot 
be controlled or restricted by the preamble, but when the se^n is 
ambiguous preamble supplies the key to the mind of the Legislatate 
and indicates what its intention was.^* 


A preamble cannot cut down the express provisions of a statute.** 
Courts cannot question the right of Legislature to go teyond what was 
stated in the preamble as the reason for the Legislature, for the 
Legislature may well have done actually a little more than what it 
started to do.** 


(:i) Shfikh Kai^'shQ v. Emptror^ 1031 M. 77V; r. 

58 Cal SOI : 1931 C. 580. 

(4) Mfrcantilf Buak v. Offckd Mndr*u^ 1933 H* 207. 

{5) Pkha PUlai v, Bala9Mndarnm, 1933 M. 442. 

(0) >SW»ip«wkrAflfior v. Kri«hnaytfa ChtUi, (1940) 1 860: 32 L.W. 

295 : 1940 M.W.N. 329 : 1940 M. 485. ^ ^ 

(7) Vttradaraja PiUai v. AVwAiiomitrtAi i*i//o>V.32 L.W. 396; I.L.B. 1941 

M. 248 : (1940) 2 M.UJ. 664 : 1940 M.W.N. 1067 : 1940 M. 321 i Eotaypa v. 
Punmyyn, 52 L.W. 176: (1940) 2 M.LJ. 202; 1940 M. 910; I.UR. 1940 31, 
1023; Potoai 0<min4m v. Per*a 52 L.W. 819 (821); (1940) 2 M.L.d. 

887 : 1940 M.W.N. 1247 : 1041 M. 158. ^ ^ ^ 

(8) V&radaram Perumal v. Fotoai JCutAu, 32 L.W. 772: (1940) 2 M.L.J. 
838: 1940 M.W.N, 1189 ; 1941 M. 118. 

H.200. 

IkvidoM V. Bhpcha/td, 49, 


(9) Ctiiam Md, Ali v. Ccrpmditm of Madras, 1930 
(10) ifl Bajpali v, Surja, 1936 A. 607 (311) (F.B,), 
11) .Svtton V. Sutton, (1882) 2 Ch.I>. 511 (520); 


AU. 903. 


(12) Pamidi v. «runu^„ 1936 M. 844 (848). 



14 


Thr Aobwi;i.tcrist8* Relief A(T 


Aet tati» virw mid valMl.— Daring the coarse of proceedings of 
iii^*ii8sion in both the hoases of the Legislature it was pointed out that 
t he Act is ultra vires as it encroached upon the provirions of the Indian 
\jiw of Negotiable Instruments which are only in the Federal List 
mMl*‘r the (ioveniment of India Act, but the question was not convinc- 
ingly ariMwered by the Premier and the question came before the Madras 
Higii Court which in its Full Bench decision has held that the Act 
is intra tares the powers of Legislature and so 
AgrtcuHure md valid, as it related to “ Agriculture and money- 
mtiaey-leadiag. lending ” which are comprised in the Provin- 

cial List (List II). To the question whether the 
Act encroached on para. 28 of List I (Federal List) the learned Chief 
.lUHtice said that the Act could he supported on the ground that it 
n*lated to contracts falling within the Concurrent List (List III) of the 
Contraota Government of India Act, the Act having 

^ been assented to by the Governor-General as 

njquired by S. 107 of the Government of India Act, 1935. 

To the contention urged that the Act militates against the principles 
Hinda Law Hindu Law the learned Chief Justice 

^ ’ answered : “ The Provincial Legislature has 

power to legislate with regard to contracts and no exception is ma<le 
in respect of contracts entered into by the Hindus”. 

As to the contention that the Act touched the fringe of the 
Negotiable Instruments Act, being repugnant 
Negotiable lastro- provisions thereof, the learned Chief 

^ ' Justice observed “ the only object of the 

Madras Agriculturists Belief Act so far as Negotiable Instruments are 
concerned is to reduce the liability of the maker or endorser who is 
an agriculturist. In providing for this the Provincial Legislature 
. - . . waa Bering in the interests of agriculture 

VBumm „gniatin| money- 

lending to agriculturists. To the argument ba^ on Usurious 
Loans Act, the Chief Justice has remarked that the fact that it affects 
agriculturists, discretion given to the Court by the Usurious Loans 
Act can make no difference to its validity. This decision was followed 
in a later decision** which went on appeal to the Federal Court.** 
The Federal Court declared that the Act was tntra vires so far as deern^^^ 
, on negotiable instruments are affected. The 

principle enunciated in the Privy Council 
cases bearing on construction of the analogous sections of the British 
North America Act that in order to see w'hether an Act is in respect 
of a particular subject in the distribution of subjects between Central 

(13) AViyamiAjMisi v. Sfskay,va^ 49 L.W. 257 : (1939) 1 M.L.J. 272 : 1930 

192 (2) ! im M. 361 ; 1939 M. 151 : 180 I.C. 994. 

(14) Snhrakman^ w Mutkusvnmi. 52 L.W. 240: (1940) 2 M.L.J. 170; 

1940 ItW.N. 849 : 1940 34. 890. ^ 

* (16) V. Mttthwwami, 53 L.W. 109 : (1941) 1 M.L.J. Supp. 1 : 

mi 1I.W.N, 100 : 194! F.C. 47 : 192 I.C. 225. 
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Fedml Court do- 
oiftioa’^^Cooroei on 
uofotkbkf kotm- 
monk* 


and Provincial Ugklatitrea, one mnat look to tlie tm aalate amt 
character and ita jpith and imbalance ia aqnaltf 
applicable to India. The kamed CJhkf 
obiema : The pitti and anbatance of the 
Hadm Act, whatem il might bt* conM not 
at mj rate be aaid to be a ieghdatioii with 
re^ipect to negotiabk instrnmenti or promkaory notes and it ifem» to 
me quite iminatexial that many or even moet of the debu with whieh 
it deals are in practice evidenced by or baeiMj on negolSahk iTjotfu- 
ments. That is an accidental otrcttinstance which cannot affect the 
question. I do not wish to be assumed that f accept in it» entimty 
the view of the Madras Hi^h Court that the inipugned Act docs not 
affect the principles embodm m Iha Negotiabk Instrttniciita Act, few 
that proportion seems to ms to be loo broadly stated, h is donlMftit 
» ^ whether any Provincial Act can, in the form 

for^shie^ trswiwes ^ Djebtom* Belief Act, funitarnentallv affiwt 
the principle of m'>«otiahilit> «r tFTe riafcts of a 
bona fide transferee for value. 


** Whether the Act should be declared as at lesat insatid in part 
in an far as it did or might aflhcl pmiiolaa, or 
it ought to be ecmsiriied as not applying to 
opeu qu . pronotes st alli d«l not arise in the pfsttcni 

case because the liability on which the Act operated was a liahility 
under a decree of Couit.” The questton therefore has not 
answered by the Federal Court but kft open. 


Astlnlmvksa: Pioiiolas.-As Bs. 7, 8, 9 and 13olfond againsl 
Ss. 32, 79 and 80 of the Negotiable Instruments Act. the Act is held to 
he ultra virea by the Madras High Court^* following the vkw of Fedemt 
Court.*’ Then the Ordinance No. XI of 1!MI5 was pasaed to validate 
the impugned Acts. The Privy (ouiicil haw rm*«tly decided that the 
Bengal Money-kndera' Act is tnlra vires even though pronotea arise 
in money lending. The same reasoning applies to this Act and this 
Act is infra vim as it deals with diminutfoa of debts of agi]i(mltumt>s 
and even if pronotes are affeetedi it does not mamer as it k not the 
pith and substance of the Act. Tho deoiaiott of Fodeial Court,* ^ 
regarding the vali^ty of Bengal 3foiiey*kndaia Act can have no 
application to a ease relating to a mortf^ debt in dkeharge of an 
antecedent pionote. Nor is the procfeas of scaUng down of the debt 


(le) Yesmmamvam Semajafith, v. iSbfc6afW[»ls, m UW. W: 

1 M.Lr! 339 : 1945^.N. 850: UUB. 1945 M. m : 1945 M. m 

(17) Bush cf Commem lU^ MMm v. Bekm hnd, 1945 K. C*, L* . 

1944 MJmJ. 969 ; (1943) 1 M.W. 84 : 1943 Mail. f.C. 28 C, »5l . 

1946M.WJN.92. 

(18) PWifsna Kumar MuMh v. J^k fjfCimmem IM, U.\\\ 

394 : (1947) M.L.J. 6:1947 P.C. fe. Bmk «/ Cwmmmre iM, v. Amml^ v 
/19471 2 M.LJ. 14 : 1947 P C. 66 an aptwal from the of Frdersl < oiirt m 

(1944) I M.Uf. 178 : 1944 F.C. 18 : 212 I.C. IIS : 1944 M.W.N. 173 t 57 L.W. 
212; LL.R..X944kftrP.C.4tf. 
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RflecttHl by tb« fact that mortgagors were liable as sureties under ante* 
cedent pronotes which they discharge by executing a mortgage.*^ 

HIndfi Iaw and Contraets and Usorfom Loans Act. -His Ix>idsliip 
Hulaiinan, J., obfw^rves : ** I however agree with the High Court that 
there is nothing in the Madras Agriculturists’ Relief Act, which really 

conflicts with any provision of Hindu Law I also agree 

that repupancy to Contraot Act h covered by the assent of the Gk)ver- 
nor-Oeneral, and further nsurioos loans came within money-lending 
any conflict with the Usurious Loans Act alone is immaterial.” His 
Ltudship Varadachariar states : The Full Bench decision held that 
the Act is not invalid or inoperative even in respect of debts due under 
negotiable instruments, because in the opbion of the learned Judges 
it &<1 not 'really affect the principles embodied in the Negotiable Instru- 
ments Act.' This statement seems to require some qualification. 
It is of the essence of negotiation (as distinguished from mere assign- 
ment) thatjg holder in due oourse must be able to recover the full 
' amount due for principal and interest accord- 

in due ing to the apparent tenir of the document, 
amd he cannot be called upon to inquire whether 
the executant of document or person liable was an agriculturist or 
not. If this right is negatived it cannot be said that the negotiability 
of the doonment has not been affected.” 

The question wheliher the Act is ultra vanes of the powers of the 
Madras Ijegislature so far as promissory notes or negotiable instru- 
ments are affected having been left open by the Federal Court, the 
deoisions of the Full Bench of Madras High Court holding that the Act 
is tnira vires even in regard to pronotes and so valid, prevails.*® 

2. It extends to the whole of the 
Province of Madras. 


NOTES 

Extent «t opentlon of tiie Aet.— The Act has been deelaied to 
extend to the whole of the Province of Madias. This Act does not 

S fr te apply to “ exclnded areas ” and “ partially excluded areas.” 

at by a notifioatiion, dated 6th ^ptember, 1938. in Fort St. George 
Gasette, Part I, page 1^9, the application of the Act has been extended 
to the partially excluded areas in the Province of Madias. 

Exdndad ants. — The Laccadive Islands including Minicoy and 
the Amin IHvi Islands. 

PntCfaill^ aeladed anas. — The East Godavaiy Agency and soi 
much of the Visagapatam Agency as is not trMsfened to Orissa under 

(KluS A ’f* Fonpfa Ooimder. B.A. 18at/44. (iOiq I K,L.J. 

tan smjst ). » L.W. (Siwi.) re. 

(»)VUb#«rtSk.ewt,iam(te, Put I, dated Mill 19S8, at page 674. 
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the PIOVMWUB of tjte Government of Indie {«V)itstit«tioii of OtiMe) 
Older, 1936.** 

-St 

In regard to the extent of operation of the Art, knolty qoeetknie 
may arise as to inter-provincial tnuMBotions. An agrienitvriat in 
this Province may not obtain the. protection of thw Act when he h 
sued in the Courts of other Provinces. Whether tin* agriniltimste 
in' other prorinces can invoke the provUionsof this Act when sued m 
Coi^ of this province, that is, whether the kw of the province in 
which a person rerides or carries on biuineos (nvvaits or the law of 
the place (i«c foci) where the Court in which the snit Mlannched prevails, 
is a matter on which the Act throws no light. Put as con Is* awn fnmi 
8. 3 (ii) (o), agricuHnriste of other provinces miirntt rlaini relief un<!* r 
this Act. 

ILLUSTRATION 

A mortpi|;B decree waa paiMi>d in Ih-rliampore C ourt whuh 
was induded in a new province (Orissa). When execution pro- 
oeedings were instituted in Berbampore Court ami pending before 
it, applications under Ss. 19 and 20 were filed in that (.‘onrt. The 
question arose whether the Beihampote Court whu*h is part of a new 
Province could administer the law of Agrir-ulturiata’ Relief Aet of 
Madias Leg^sUtnie. As the notification F. 210 of 193«, Jndieial, 
dated let April, 1930, of the Governor-General under the (iorainmeiil 
of India Act, 1933, that pending eases shouhl oontiunc to Ins dealt 
with by the Courts of Orissa Province in which thev were pi'itding alMi 
shows that they shonld be denlt with as if the onler I'n Connell eoiutitut - 
ing the Odssa Province had not been made. Therefore the Berhampoiv 
Court can go on with the npf^tions under Ss. 19 and 20 of the Act, 
as if it is still a Court inclndra in t h«> Madia.* Province and as such houi.d 
by the Legislative enactment in Force in Madras.*^ 

DoeieeB of otlmr Piovtoees.- The Ah ba« no aiiplication to de* ie,s 
passed in other Provinces and ('hapt>-r Ii should iv held to refer :o 
decrees passed by Courts of Madras Preridency. Ihecives i>aMa>d (pni» 
to the commencement of the Act) by a Court of the Bombay Preridency 
transmitted for execution to a Ckurt in the iludra.* Pnninw cannot 
be scaled down under 8. 19 of the Act,** 

3. In this Act, unless there is 
Deflnitioas. anything repugnant in the subject or 

context 

(i) ‘;^son’ means an individual and includes 
an ondividea Hindu family, a marumakkattayam or 

(22) Vidfi Fort St. George Gatetie, Part 1, fl'itfd 3Ut Marih, at Snf* 

(23) T. Mamammiki, se UW. Hdl ; lim\ 2 U.hJ. Kr>3* 
ld40 M.W.N, 64, 

(24) Sai^appa v, (C.M.A. 424 4<)), ri3 L.W. (S.It.C / *^2; \IM) 

1 M.LJ. (N.B.C) «7 : 1041 M.WsK. (N.K.C.) 46 (2). 
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dli)'A«uiitaaa tarwad or tavazhi, but does not include a 
body corjMirate, a charitable or religious institution or an 
unincorporated Company or Association ; 

(ii) ‘agriculturist’ means a person who— 

(o) has a saleable interest in any agricultural or 
horticultural land in the Province of Madras, not being 
land situated witMn a Municipality or Cantonment, 
which is assi'SHtnl by the ProA’incial Grovermnent to land 
revenue (which shall be deemed to include peshkash and 
quit-rent), or which is held free of tax under a grant 
made, confirmed or recognised by Government; or 

(h) holds an interest in such land under a 
landholder under the Madras Estates Land Act, 1908, 
as tenant, ryot or under-tenure holder ; or 

(c) holds an interest in such land, recognised 
in the Malabar Tenancy Act, 1929 ; or 

(d) holds a lease of such land from any person 
specified in sub-clause (a), (b) or (c) or is a sub-lessee of 
such land: 

Provided that a person shall nbt be deemed to be an 
' agriculturist ’ if he — 

(A) has [in both the tml financial years ending 

1 1 Amended br See. 2 March, 1938, been assessed to 

<i) of Act xxrn of income-tax under the Indian Income- 
tap Act, 1922, or xmder the Income- 
tax laws of any Indian State or foreign Government ; or 

(B) has in [qfl tAc four half jfeors] inunediately 
J ) Ammjdltd hy 80 c. 2 preceding the 1 st October, 1937, been 

<b of Act xxui «if assessed to profession-tax on a half- 
yearly income of more than six hundred 
rupees derived frmn a profession other than agriculture 
under the Madras District Municipalities Act, 1920, the 
Madras City Municipal Act, 1919, the Cantonments Act, 
1924, or any law governing municipal or local bodies 
in any other Province in Bntish India, any Indian State 
or aw foreign State in India, or under the Madras Local 
Boards Act, 1920, in a panchayat which was a union 
before the 86th August, 1930 ; or 
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(C) has in aU the four half ^mra iinai(*tliatol/ 

Amended by Soo. 2(0 Pi«oedi“g the Isfc Ocfcobof, 1037, boen 
otAotxxuiof i 9 tt. assessed to property or hoose-tax m 
respect of buildings or lands other than 
agricultural lands, under the Madras DL^rict Munici- 
palities Act, 1920, the Madras Qty Municipal Act, 1919, 
the Oantonmante Act, 1924, or any law governing munlci'' 
pal or local bodies in any other province in British India 
or any Indian State, or under the Madras Local Boards 
Act, 1920, in a panchayat which was a union before the 
26th August, 1930, provided that the aggregate annual 
rental value of such buildings and lands, whether let 
out or in the occupation of the owner, is not less than 
Rs. 600 ; or 


(D) is a landholder of an estate under the Madras 
Estates Land Act, 1908, or of a share 
SiitMtitatedbySMjp!) OT portion thereof, whether separately 
of Aotxxuionflis, registered or not, in respect of which 
estate, share or portion any sum 
exceeding five hundred rupees is payable as pcishkash, or 
any sum exceeding one hundred rupees is payable under 
one or more of the following beads, namely, quit-rent, jodi, 
kattubadi, poruppu or other duo of a like nature, or is a 
janmi under the Malabar Tenancy Act, 1929, who is liable 
as such janmi to pay to the Provincial Government any 
sum exceeding five hundred rupees as land revenue. 

Ex^mtion . — ^The annual rental value of any building 
or land for the purposes of proviso (0) shall — 

(1) whore the assessment is based on the annual 
rental value, be deemed to be such value ; 

(2) where the assessment is based on the capital 
value, deemed to be five per cent of the capital value ; 
and 


(3) in any other case, be deem 'd to he tin; value 
ascertained in the prescribed manner : 

(iii) “ debt ” means any liability in cash t>r kinil, 
whether secured or unsecured, tine from an agricultnrisr, 
whether payable under a decree, or order of a eivil or 
revenue Court or otherwise, but do.*< not iu-.‘lud^' rent 
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M defined in clanse (iv), or 'kanartham’ as defined in 
8. 3 (1) (1) of the Malabar Tenancy Act, 1929 ; 

(iii) (a) ‘ interest ’ means any amount or other 
thing paid or payable in excess of 
princiml sum borrowed or 
pecumaiT obligation mourred, or where 
anything has been borrowed in Imd, in excess of what 
has been so borrowed, by whatsoever name such amount 
or thing may be called, and whether the same is paid or 
payable entirely in cash or entirely in kind or partly in 
cash and partly in land and whether the' same is expressly 
mentioned or not in the document or contract, if any ; 

(iv) “ rent ” means rent as defined by the 
Madras Estates Land Act, 1908, or rent or michavaram 
as defeed by the Malabar Tenancy Act, 1929, or quit- 
rent, 'jodi, kattubadi, poruppu or the like, payable to 
the landholder of an estate as defined by the Madras 
I^tes Land Act, 1908, whether a decree or order of a 
civil or revenue Court has been obtained therefor or not, 
and includes interest payable thereon but does not include 
costs incurred in respect of the recovery thereof through 
^ a civil or revenue Court or the share 
irfActx^inofiSiB. land cess recoverable by the 

landholder under S. 88 of the Madras 
Local Boards Act, 1920 ; [and] 


(v) " creditor ” includes his heirs, legal represen- 
tatives and assigns. 


Added by See. 2 (vi) of 


(vi) “ mortgagee ” includes 
his heirs, legal representatives and 
assigns. 


NOTES 

DeflsMoiU ; (i) PMSon.— The General Clauses Act X of 1897 
ttefinss “ PcKion ” in 8. 3 (39), as including any Company or associa- 
tion or body of individuals whethw incorporated or not. But this 

S ciaI uciBnitton its ZQB&ziiiig £ib( 1 according to tlie principlG 

iero^nt ^enerulibu^^ the special definition must be applied 
in to tb'C general. ^ Groups of pemons acquiring or inheriting 

agifiooiltttfal land as ienants in common or mcmbeirs of a firrYi though 
fimned for purposes of carrying on agriculture do not seem to be con- 
templateil by tha dause though they are not speoificaUy excluded from 
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the definition of person.*^— Aznendmexit psropcdboig to indttde 
oharitable or religions institntian mB lost. 

S* 8 (i) : Defi]dtloiis<-~F«r^ : Rb United Hindn ; The 
defimtion of person inokdes an undivided Hindu fiwnily. The teim 
unifiyided Hindu fen^y covers a joint family whioh has xeitidted after 
division.^^ An unincorporated association is not a perw>n and 
cannot get benefits of the Act, but an individual member of a Ann 
being personally responsible for the debt can claim scaling down 
if he is an agriculturist not otherwise disqualified.*® 

(ii) (a) Agrieoltuiist-^An a^oulturist as defined does not 
include agricultural labourers compriring the category of persons who 
help a landholder, a tenant or sub-tenant in cultivation either as 
carpenter or blacksmith, a barber or farm-labourer^ 

Agricultural labourer. — An amendment proposing to include these 
persons is lost. In reply to this the Premier said ; The only reason 
why no provision had been made for the relief of such persons was that 
steps to be taken in connection with such relief were entirely different 
from the steps that could be taken in respect of persons contemplated 
in this measure. It is diflBioult to bring together under one Jaw the two 
classes of people.*' 

No upper limit to the Ryotwsri hndholder. -There is no upper 
limit to the ryotwari landholder In t he case of a latiJholder under the 
Madras Estates Land Act and of janmis in Malabar, whore it has been 
fixed BO as to exclude such from the benefits of the Act. So every 
ryotwari iandholder is entitled to the benefits of the Act irrespective 
of his holding or the laud revenue ;pid by him. Only occnpational and 
residential restrictions have been placed on them and not monetary 
or quantitative ones. An amendment was proposed to put R». iOO as 
upper limit but was lost. 

Money-lending Jinn. — It is clear from the definition of an agri- 
culturist that a firm of money-lenders cannot be an agriculturist.*® 

Saleable Inieresi.— The ownership of a thing is the right of one or 
more persons to possess and use it to the exclusion of others. Such 
ownership may be absolute or qualified. If it is capable of tHurig 
transferred by the owner, then it is a saleable interest. But in a ea:io 
where the whqle of the right, title and interont of a mortgagor lias been 
sold in execution of the mortgage decree and mortgagor still retains 
possession of property, it cannot lie held that the mere posfw^swion of 
mortgagor in the interval between sale and delivery of prof>erty could 

(26) aad (26) PrenHihaud v, JSffa’andtuai^ mHII 12 L ri" it )m,H ^ t u 1*1 
that “ agrieulturist ” inoludes a firm— ride i?. 2 of the I>ekK3iau Agrituitunwls' 
Relief Act where no definition of the word “persuu' ' ib 

(27) Bajtsuwra Mao v. 64L. W, 223: (11*41) 2 M. L. J. 

304: 1941 M, W. K, 776. 

(28) Satyanarayam r. JearaJ, 65L. M. jJ^.K.C.) 20 (2): il:*42) 1 M.LJ. 
{N,R.a) 34. 

12&) Mamanatha Vhtttmr v, A'i7ara^;ja Aiyar^ LAV. 105(1;; (1941) 
1 M.LJ. 172 : 1941 M.W.N. 166 : 1941 M. 537. 
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•mount to a “ Kaleable interest ” in the property. To qualify a person 
as an agriculturist there should be at least some degree of title which 
the hohliT thereof could convey to somebody else and a mere squatting 
on the laud, after the owner’s title has passed, cannot amount to such 
•‘snlealile interest” sufficient to qualify the squatterer for the benefits 
of the ,Vct.*® 


The fact that a person is a resident outside British India will 
not affect his status as an agriculturist within the meaning of the 
Art if he hns saleable interest in agricultural land in the province of 
Madras. Where a mortgage contract not merely giving security for 
prev ious debts contains aU the terms of liability and imposes conditions 
which are quite different &om those imposed by pre-existing liabi- 
lities which are discharged under the mortgage and this mortgage 
was cxecutexl within Madras Presidency binding land situate in 
that presidency, such a conlxaot must necessarily be governed by the 
Laws of that province and an applioatioit under Act is maintainable 
even though pievious liabiliti^ ^ dieohai^ one incurred 
outside Britiu India.*^ A abaH^ dqyn of a debt 

olaiming to be ui agriodba:^ on the of his having a saleable 

interest in a property, notwitiistanffing iffiat the property had been 
oontzaoted. be to m^ondent, slaee owing to want of registration 
it thsf teanidfeieo and at any time a hom fiia 

pthdhiiaMr vania wmddt aoiaoe of the agreement would have 
acqnized tite vendor** tiMfr in tits property. » Saleable ” cannot mean 
capable of b^ng sold Ibr perpetration of a fraud, namely, the omission 
to disdiose the existence of a specifically enforceable contract, to sell, 
and dnoe a sale bv the petitioner in this case to any other person after 
dm dhadcHWie ooiw be easily defeated at the instance of the respondent, 
there is no saleable intonst in the hnd which woald entitle him to 
daim relief at an agriooltonst tinder Sec. 3 <ai) olthei Art.*'* If, on 
l-lO-liKlI and a3>3--1838, wiiKih Ida for purpose of 

detexudnini whether or not an amSmt ie enfided to relief under 
Act, all hia properties were vesM in the Official Beoeiver in his 
imolvenoy, the men cuemnatanoe that he was in possession of 
certain properties purchased by hhn fcoin the Receiver 

in the insolvency of anothei perron when tiih Jmhnedes still remain 
vested in the Official Beodver and had net been conveyed to 
the applicant, would not make bim tha owner of any pn^perfy in which 
b . coedd be said to have saleable interest for the pnrpoee pi qualifying 
him as an agriculturist.*' ¥rhen a prawn |RiBmninn properties 
•abject to mortgage only in May 1940, he Gaanot fw 4 wdmUI to be 
debtn when the Act came into force and then oan be of 


(30) MM; V. IVta/jffl. tC.R.I». 3301, 3»). (JMl) i 

tMl M.W.N. (N.B.C ) 58 : 53 UW. (8.B.C.) 75. , V * 

. Ill) AmiiA V . SS LW. 1(» ; (1043) 1 JAUt. 38 1 lf*||»iih|r 

mill. 330 1 810 I. C. 199. ", mw 

(31) /eseisAsAaienuiia r. AtamaeAoAiroyiM, MLW.SlOs <I0(in 'i)lt3U. 

a»i i»a £w 3 i. boo s 1043 sl 711 : 213 lc. aw. 

(33) ItMMinifaw v. Dmjemm, A.A.0. 111/40 ; M L.W. (S-IMX) 11. 
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calling in aid Sec. 19 to apply Sa. 8 and 9 to the debt an if it waa a debt 
falling under either of these sections,®* 

The following are held to have saleable interest in agrieulluial 

land 

1. limited Estate of Widow*— A Hindu widow inheriting her 
husband's estate has sufficient saleable interest to nustain an applica- 
tion under Ss* 19 and 23,®® as the widow has a right to aeU her 
interest.®® 

2* Simple Mortgagee,— A simple mortgagee of agricultural land 
has a saleable interest therein so as to bring him within 8. 3 (ii) 

3. Holder of Vendor’s Hen — Holder of a vendor’s lien in an agri- 
cultural laud has a saleable interest therein. Whether or not the lien 
subsists, depends largely on the circumstances of the transfer- -for 
instance, if the transferee has the right to hold the unpaid money for the 
protection of his own interest against the encumbrances, there can 
hardly be a debt due to the transferor in respect of which the lien may 
be said to subsist.®® 

Donee,— Donee from mortgagor of one of the items of hypothecs 

impleaded in a suit on mortgage is liable as judgment-debtor and so 

the donee having saleable interest can apply for the benefits of the 

Act.®® 

» 

Decree against executor.— In the case of a decree against an estate 
in the hands of the executors there is no provisioii in the Act under 
which such an impersonal entity as an^state can claim relief under tibe 
Act as an agriculturist.®® 

Other examples*— The right of a cestui §us tmd in a mortgage 
debt is a saleable interest.®^ Ownership may be of tangible or in** 
tangible property. S. 54, T.P. Act, covers t^ case of a ** reverrion 
or other intangible thing.” “ Thing is an unfortunate word to apply 
for more reasons than one, because the reference can only be to an 
interest of some sort in immovable property, and it is difficult to see 
how the phrase ’ in the case of a reversion or other intan^ble thing * 

(34) Kali Oovitidan v, ^nfuwMijaj OkeMv, 56 IkW. 69X : (1043) S VXX 531, 
1043 M.W.N. 766 : 1044 M. 128 : 213 UX 166. 

(36) (O.M.A. 463 and 454/38), 50 L,W. {BJLO,yBL 

(36) NacAa^mmal r* Parvathi Jfswiai (C.RjP, 967/38), (1040) 2 M.Im7. 
(N.B.C.) 10 ( 2). 

(37) 8uhb!u Bamakw r, ymbataehol&patks 52 LW. 480 : (1940) 

2 M.I4.J. 516 : L04O MC.W.N- 1006 ; 1040 Mad. 041 ; PerkuuHtmy Chettiar T. 
Bamamtami Omnden, 52 L.W. 481 : (1040) 2 M.L.J. 513 : 1040 M.W.N. 1080: 
1041 Mad. 113. , ^ 

(38) SingatocJ^riar t. PcppMi Ammnl, 52 L.W. 436 ; (1040) 2 M.L.J. 501 : 
1040 M.WN. m ; 1041 M. 127. 

(30) ParvtUhi Amma r. Puttor, 52 L.W. 680: (1040) 2 M.LJ. 

749 ; 1940 M.W.X. 1 148 : 1040 M. 044. ^ ^ ^ 

(40) Palaniappc v. Jktmaawamy ATaida, 58 L.W. 565 (1) : (1045) 2 
410 : 1045 M.V.N. 723 (1) : 1046 M. 58 : 223 I.C. 453. 

(41) Moola Scm v. Rangoon Ojjieitd Aefignee, 1036 P.C. 230 at 234 ; 

V. Odlms, (1806) I Ch. 573. 
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Mn Jw irst^udofl to foil »hort of covering every interest in immovable 
projicrty which h not regarded (as an undivided share in land is 
regaitki)a« being tanfdWe immovable property itself Thus a 
feversion, U.f the undisposed^of interest in land which reverts to the 
grantor (landlord) after a certain time/* an undivided share in im- 
movable property** and a usufructuary mortgagor’s interest in the 
mortjBpagea property** are intangible interests in immovable property 
whicbaresMe^ble. The heir of a deceased person has a saleaUe interest 
in tike heritage though he is not entitM to possession, of what he in- 
herits or is bequeathed to him, except in the due course of administra- 
tion/* A vested remainder is a saleable interest though it is liable to 
be displaced by a condition subsequent.** In the case of sales in 
(3ourt auction, though the vesting of title relates back to date when 
sale is hold, title does not vest until the sale is confirmed as it does not 
become absolute till then . * ’ But it has been held that a gift by auction 
purchaser made before the coafirtmtion of sale, authorising the donee to 
take possession is valid.*® Similarly an agreement of sale executed by 
an auction purchaser on the date of Court sale is valid.*® When 
once a sale hn i he*m field t liird party’s interest intervenes.*® It follows 
therefore that p!nj'lia*4ers in (Vjurt sales held before 1-10-1937 
though confirmed latiT haw a saleable interest in land on that date. 
After the expiry of 3<J days prescribed for an application to set aside 
an auction sale, the auction purchaser can effectively sell the property 
even in the absence of confirmation of sale by Court ($.e.) he has a 
saleable interest in the property. If he has acquired such interest it is 
difficult to see how the judgm|at-debtor can also be said to have a 
saleable interest in the property.*^ Easements and profits’ a prendre 
are not interests in land, but mere privileges appurtenant to the domin- 
ant tenement involving an obligation on the servient tenement. Rights 
annexed to the ownership of land and benefits to arise out of land cannot 
be odled inkmt in land though they are saleable as immovable pro- 
perty. Right under a mere agreement for sale is a right annexed to 
to the ownership but not an interest in land.** A widow’s right to 

(41 a) Modtt &1W V. Offidai Atfrigwe, 1936 P.C. 230 »t 234; 

Milkf V, CMm, (im) 1 Ch. m, 

(4i) Bhmkar v. Fcdmtm, 40 B. 313. 

(43) NtUhu F. Gulabehand, 1934 N. 13; Moolet Sons r. Rangoon Official 
Amigme^ 1930 F.C. 230 at 233 ; Hoc Kyim v. BUm, 1924 R. 267. 

(44) SohaM ▼. MoharOaf, 1928 A. 726 (F3.) ; Pheihu Mian v. 8yed AH, 
1937 F. 178 ; i^ntaamiiiii Fattar v. Ckimiam Asari, 24 M. 440. 

(45) Bamanuja Jmmal v. Swam FSM, 22 228. 

(46) FJmsh Ckandff v. FuliiiMi, 18 Cal. 164 (P.C.). 

(47) AUnl Bahmn v. Faifh Namin, 1926 Oudl 189 ; 91 T.r. 1047 ; 
Bkamm Krnmr v. Madkura Fmmd, 23 MXX 311 (P.C.). 

148) AbU Bmmin v. Munno BiH, 102, l.C. 72. 

(49) Bamadkndm ▼« JMskman, 1930 B. 81. 

(50) NanktkU v. tWao 1931 P.O. 33. 

fol) Bamamami Af^ar v. KomalamUi Ammal, 52. L.W. 955 : (1940) 
i MJUA. 1056 i 1041 M.W.N. 176 ; 1941 M. 277. 

(51^ BAiip Namin v. Ookulehand, 1934 FjC, 68 (71); 39 L.W. 363: 1934 
200 1 66 M.X 4 J. 255; reemraghamum y. Kamaladm, 1935 M« 193 
(104) 2 41 ILW. 739 ; 68 M.L J. 67 : 1933 M.W.N. 488 : 167 l.C. 1040. ' 
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be maintained out of lands,®® a right to receive Melwarara in future** 
and a right to receive future rente or income out of immovable pro** 
perty®® are benefits to arise out of land but not ** interest ” in i^d. 

A person cannot be said to have a saleable interest in land if his 
interest is rendered inalienable by law or for some other reason, (s*y,), 
a service inam.®* Similarly an insolvent cannot sell his property 
between the date of presentation of petition and adjudication,®^ The 
chance of an heir-apparent succeeding to an estate, or the chance of a 
relation obtaining a legacy on the death of kinsman or any other mere 
possibility of a like nature cannot be transferable as they are not 
interests in the eye of law. A trustee cannot have a saleable interest 
in the trust property on his own behalf, unless he has a beneficial 
interest in the property.®® 

Agriculture,— There is no definition of “ agriculture ’* in the Act. 
Agriculture is described in different ways in dictionaries and is diversely 
interpreted by the learned Judges, Agriculture means the science 
or art of cultivating the soil including the allied pursuits of gathering 
in the crops and rearing livestock, tillage, husbandry, farming (Ojgfoid 
I>ictionaryy Agriculture has much wider import than cu tivation.®* 
As observed by Anantakrishna Iyer, J., “ General definitions given 
in dictionaries wbuld be of use only when there is no hing to the contrary 
in the context of any particular provisions of law wliich the Courts 
have to construe 

Agricultural landL— Pronouncements by Courts on other provisioua 
of other Acts however useful would not be decisive as authority when 
we have to construe the provisions of a different Act,”®® and Keilly, J., 
observes at page 661 ‘‘ on the other hand to compare and contrast the 
definitions of the same word in a number of Acts is often of the greatest 
use in determining what is the meaning to be attached to the word in 
one of those Acts.” “ Agriculture” according to its derivation, means 
the cultivation of a field, the cultivation of an open space as opposed 
to ** horticulture” which is the cultivation of a comparatively small 
enclosed space, and cultivation means tillage and breaking up the soil.*^ 
Sadariva Ayyar, J., held that “the ordinary meaning of agriculture is 
the raising of annual or periodical grain crops through the operation 
of ploughing whereas Reilly, J., was of opinion that ploughing is 
not necessary for agriculture.*® Again agriculture is not confined to 


(53) Kaipa Guihachi v. Oanapathiy I.L.E. 3 M. 184. 

(54) Maiftgalainjoami v. Subba PUUii, 34 M. 64 (66). 

(55) NcU^ 7. Dhunabiji, 33 Bom. 1. 

(56) Mumta Singh v. Qajadhart 5 A. 577. 

(57) Shecmat^ v. MwnH 43 AU. 433. 

(58) Moan Khan v. Thaktm Chpijif 1937 A. 344. 

(59) Heda&et v. Kalanand Singh, 17 CXJ. 411 : 30 I.C. 323 (331). 

(60) Bharaihi Stcamigal v. Dwaiawami, 1931 M, 669 (666 ) ; 84 L.W. 185 : 
61 M.L.J.648 : 64 M, 900. 

(61) Murugeaa v. Okinna Thambi, 34 M. 421. ^ , 

(62) Baja of Ve$ihafytgin v. 38 M. 738 (741): 21 I.C. 

36 M.L J. 678 ; Seahayya v. Baja of PttlajJW, 34 I.O. 730. 
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tins pTodtxotloQ of those thiii^ only which are fit for consomption by 
mm or bcaet*^ Bor is it restricted to the raiHiig of grain crops only.** 
Agricultural land is one need for egricnltnml purposes. The sgncul- 
tural purposes refer to tilling and oultiration for purposes of raising 
crops. In their widest sense, the words may include gracing but it is 
impossible to hold that all hud held for grasing purposes is land held 
for agricultiiial The expresrion ought to be constiued 

HberaBy. A reehmation grant expr^y for the purpose that the 
iiEiigle might removed and the l^d brou^t under cultivation k a 
lease for agrieultcnal purposes. •• Agriculture connotes the raising 
of useful or valuable products which derive nutriment from the soil 
with the aid of human skill and labour, and thus it will include horti- 
culture, arboriculture and sylviculture in all oases where the growth 
of trees is effected by employment of human care and attention in 
such operations as those of ploughing, sowing, planting, manuring, 
watering, protecting, etc.*’ But this definition is held to be loose and 
wide in its operation,*® In the absence of a specific definition, letting 
of a grove, *• letting of landfor planting trees’* for casurina planta- 
tion’^ is not for agricultural purposes, l^ase for pasture for cattle’ * 
extracting toddy from coconut trees, ’® for cultivation of tea’* or 
coffee,’® or betel’* is an agricultural lease. Lands on which are grown 
potatoes, grain, vegetables are agricultural lands.” Lease for 
fishery rights on land covered with water is not for agricultural 
purpose. ’• Nor the process of letting sea water on land and 
extracting salt therefrom,’® nor using land for quarrying purposes 
and getting income thereon.*® 


(63) Pamdi Paikan v. Mamattcam Ckiitir I.L.K. 45 M. 710 : 1922 M. 351. 

(64) BharaikiSwamigai v. Durai^mmi, 1931 H. 659 (666) ; 34 L.W. 1S5: 
61 U.I 1 .J. 648 ; 54 M. 900. 


(65) Aiimakib v, Surai Singh, 15 1.0. 743. 

(66) Jogendra Chendra Smgalr. LaX Mohm Podder, 13 C.L.J. 318. 

(67) Pamdi Paikan v. Bamatwami, 45 M. 710. 

(6S) BkmUki Suxtmigal v. Duraiwamh 1931 H. 659: 34 L.W. 185: 61 
H.IuJ.648 ; 54 M. 900. 


(69) Ktihari Pramd v. Sheo Pragash, 1924 P.0. 247. 

(70) CommiMioner of Income-tax v, Mannarrdan, 1930 M. 764 ; 32 L.W. 
170 : 54 M. 21 (F.B.). 

(71) Xkmmja v, Ammani, 34 I.O. 539, but see contra Pavadi Pathan r, 
Bmmttamu 45 M. 710 : 1922 M. 351. 

(72) King-Bmperor t. Alexander Allan, 25 M. 627 ; 12 M.L.J. 393 ; Prahhai 
Okandm Barua v. Emperor, 1924 C. 668 contra ; Baja of Tenkatagiri v. Appayya- 
riddi, 21 1.C. 532 ; 25 U.hJ. 578 : 88 M. 738 (741). 

(73) Commiasioner of Income-tax v, Yagappa, 1930 M. 1038 : 50 M. 923 

(74) Kagumal v. Saligram, 1924 P.0. 1. 

(75) Murugeaa v. Ohinna Thamhi, 24 -M. 421. 

(76) Bhamthi Swamigal t. Dumkwmi, 1931 M. 669 (688). 

(77) King-Emperor y. Alexander ABan, 25 M. 627 : 12 M.L-J. 393. 

634 Jrwome4ax t. Pandia THevar, 1932 M. 767 ; 63 H.L.J. 

(79) Commis^iioner of iTteome-iax r. lAngareddi, 1927 M. 84S ; 60 M. 204 : 
53 V.Xjr. 377 (F.B.). 

(80) In IV SkiiisI (hngammf 1927 A. 703 ; 25 A.LJ. 816. 
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Section 3 (1) of Madras Estates laiid Act say# with 

its grammatical variations and cognate expressions shall inciudf^ 
culture.” 


Section 2 (c) of the Madras Debt Conciliation A«^t (Acft XI «>f 
defines agriculture as including horticulture, the of land for any 
purpose of husbandry inclusive of the keeping or breeding of live* 
stock, poultry or bees, sericulture and tbe growing <d fruit#f, 
and the like. Agriculture is used in the section along asih horti- 
culture and so it does not include horticulture and thcrefor »3 at e onling 
to the general maxim that spcific inclusion of one nece^rily implies 
the exclusion of others, agriculture as usi-d in tlie rt^ction dw« not 
comprise horticulture or arboriculture or sylviculture. 

Horticulture. — Horticulture is defined to mean th*^ cultivation of 
garden or orchard, the science and art of grov^ing fruit'*, vegetables 
and flowers or ornamental plants. {Webster's Didimnry), If a hem 
is for the purpose of gathering fruits from the trecn on the land, the 
lease is not for horticultural purposes.® ^ 

Mere house-site in a village would not come under *‘agricnitaial 
land” unless the site is used for raising crops, fruitSi vegetables, flowem 
or any other kind of agriculttiral produce. 

Not being situate within a Municipality or Cantonment— An 

amendment proposing to delete these words w'as lost. All that thi,^ 
sub-section requires is that a person should have saleable intereiit in 
any agricultural land situate outside a Municipabtv, etc., and if be baa 
such land it is wholly immaterial whether or not be owns agricultural 
land within a Municipality.®* 

The object of the legislature is to preclude holders of small pieces 
of agricultural lands within Municipality, e^., from receiving relief 
under the cloak of the Act in respect of their debts which have pie* 
sumably no connection with agriculture which is esseiitially a rural 
industry. The Premier says in the course of proceedings in the Jit>gisla- 
tive Assembly : ** If we want to distinguish the occu|jation of agri- 
culture from other occupations, we must go by the provisions we have 
made in this Bill and that is the explanation why we have gone at gr»"at 
length to put aside the persons living in urban area^, even the man who 
has only a bit of land in a Municipality. ” 

XiCase. — The lease may or may not be in writing. An amendment 
proposing that the lease should be in writing so as ^ steer clear of all 
soirtB of contentions that may be set up by tenants to deny the liability 
to pay the debt and set up false pleas of being agriculturists under oral 
leases, was lost. 

The words are ** sub-lessee of such land ” and not 
under such lessee. So sub-lessees and persons holding nnih r mi- t. 


(81) Hedoitet v. Kidana»d Singh, 17 C.b.J. , 

(82) Bamaswam Atmar v. Kom^dasaUt Amm&U 52 { 1 - M-J* ’ - 

1050 : mi M.W.N. 170 : IWl M, 277, 
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sub-kflwies come within the meaning of the section. A subsequent 
lessee under a mortgagor could raise the question as to the scaling 
down of the debt in a suit by usufructuary mortgagee to recover 
possession.*® 

Sub-dause (c).— The persons recognised as holding interest in 
lands under Malabar Tenancy Act of 1930 are (1) A ‘^Jenmi", i.e., a 
person who is entitled to the absolute ownership of land or who is a 
tamstee in respect thereof. (2) An.“Intermedia^y'^ i.e., any person 
who, not being a Jenmi, has an interest in land, and is entitled by 
reason of such interest, to possession thereof, but has transferred such 
possession to others. (3) A ^'Kanomdar”, i.e., a person who obtains 
&ie transfer for consideration in money or in kind, or in both, from a 
landlord of an interest in specific immovable property for the former’s 
enjoyment with certain specified incidents attaching to the transfer 
(vide S. 3 Cl. (2) of the Malabar Tenancy Act). 

Burden of proof.— The person who seeks relief under this Act 
has first to establish a pdma facie case that he falls under one of the 
categories enumerated in S. 3 (ii), clauses (a) to (d). Then the burden 
shifts to the respondent to show pnmafade that the applicant is exclu- 
ded by one or other of the following provisos. When this has been 
done, "the burden again shifts to the applicant to adduce materials 
which are specially within his knowledge and have a bearing on the 
applicability of the provisos.®* 

It is incorrect to say that because the debt was incurred originally 
by an agriculturist bis transferees are entitled to the benefits of the 
Act whether they are themselves agriculturists or not.®® 

Provisos ; General.— The object of the Act is to rehabilitate agri- 
culture which is the basic industry of the Province. So as to exclude 
persons who follow avocations other than agriculture, and persons 
paying income-tax, profession-tax, etc., these provisos are indorpora- 
ted in this section. The provisos are applicable only with reference 
td the debts contracted before the passing of the Act. With respect 
to the debts meurred after the passmg of the Act, the provisos as modi- 
fied by the explanation to S. 13 are to be applied. The provisos refer 
only to assessment of taxes but not pa 3 nnent of the same. 

Proviso A, — ^An amendment to insert ‘consecutive’ in the place of 
‘either of’ was proposed on the ground that a person may by chance 
happen to be BBsmei fox one year only, as in the depression days many 
agriculturists have thought of many desperate means of augmenting 
their income, e.^p., buying a bus and plying it for hire for a year, and 
it was lost. The Premier replied “ If a man is so unsteady au 

(8S) rmMmm ^ (IMO) M.LJ. 290: IWO M.W.N. 917; 1941 

urn. 

iU) Pmatwmii Pim r. Swtdkh SS L.W. 470 : (1942) 2 M.LJ. 498 ; 

1910 II.WX 991 ; 1941 IL 112. 8m also O.M.A. 559/38 : 53 L.W. (S.B.G.) 5 ; 4. 

m) Mmmmtm Vhetiim OhMw, 59 L.W. 280: (1946) 1 

nXJ.mt l9451i.W.K.SSS: 1 LR. 1947 M. 14! : 1946 2C. 437 : 227 LO. 360. 
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Agriculturist that he gives up agriculture and takes up an cecufNirioii 
for one year and gets so much as to pay in<jorae*tax thereon and if 
next year he takes^ to some other occupation giving up lits founder 
occupation beoanse it was a loss or whatever the reason may that 
is not the pei^n to whom we contemplate to make this measure 
applicable which up to certain extent upeets the prevailing order of 
thmgs with reference to contract of debts, we wish to help only the 
agriculturist; we do not propose to help the person, whoiw^ ninnher is 
comparatively less, who takes up an occupation which givt'H him one 
year the income on which he has to pay the tax and then goes back to 
the village, cultivates the land and pays rent to the Govpmin#*nt. A 
man cannot olaipa the benefit of tMs Bill for even loans taken for the 
purpose of carrying on the business on which he pays the income-tax or 
in which he is losing, that is not the design of the Bill ”, 

The words " has been assessed ** indicate that the orders of assess- 
ment have been passed before the passing of the Act so that the proviso 
will not apply to persons whose returns were pending disposal before the 
income-tax authorities by the time the Act commenced its operation. 

Grit^on— -Hot the period but the date of asseesmenL— The proviso 
applies to a case in which the assessment to income-tax was made in 
1936-1937 though the assessment was made in respect of income of the 
previous year. The criterion is not the period in re-spcct of which an 
assessment is made but the date of assessment.®® 

The assessment to inqometax which disqualifies a person from 
claiming to be an agriculturist for obtaining relief under the Act 
•must have been an assessment made, not for the two financial years 
mentioned in Proviso (A) but must have been made in either of these 
two years. The appropriate authority in S. H {3> of IT. Act includes a 
Civil Court which is called upon to determine judicially whether a peiscwa 
has or has not been assessed to income-tax in a given year,*^ 

Change in Law* — ^Tbere must be an assessment in both these 
years, namely years l-d-1936 to 31-3-1937 and 1-4-1937 to 
31-3-1938. The amendment was effected with a view exteinl relief 
to a large number of debtors by liberalising the definition of agricul- 
turist. In aU the four heilf y&ir$ — By reasoii of the Amendmeut Act 
23 of 1948, assessment in all the four half years is required for negativ- 
ing the right of scaling down of debt*^. 

Assessee as manager of lolnt family and other members wx a|^ 
for benefits of the Act.— If the assessee was assessed as the manager of 
the joint family, his sons would not be entitled to apply for scalinc: 
down the decree passed against the father, when it was sought to 
executed against the sons after his death. If, on the other hand, 

(86) Sarvttwamrao v. Unmmah€$w!ircm»&p 52 L.W. 765: (1940) 3 

841 ; 1940 M.W,N. 1192: 1941 M. 152; v. i»aiaiiiop|w LM, 

731 : (1940) 2 M.L.J. 817 : 1940 ILW.N. 1156 : 1941 M. 289 : m I A\ 

(87) VeHkaitm^hammthatt v. 59 LAt . 53 * : - M.uJ, 

357 : 1946 M.W.N. 654 : 1947 M. 111. 
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wrs ^mmaA in bis individtial capacity, then hia sons would be* 
entitled to apply for the scaling down of the decree on the ground 
that they are agriculturists. Because a person was in fact the manager 
of a joint family at the time when he was assessed to income-tas:, the 
asscssmerit is not necessarily in respect of the joint family income 
whether the assessment was in his individual cafMity or as manager 
of a joint family should be elucidated by the prcmuctian of tbe actual 
order of assessment.** If the assessment in respect of joint family 
property was levied on the manapr in his oapacitj as manager, tide 
assmment is sufficient to disqualify the family as a whole £mm the 
status of an agriculturist, •• 

Partnersbip amssed. — a partnership was assessed to income- 
tax for 1937-1938 (though a partner was not individually assessed), 
the individual partner cannot claim the beneiits of the Act as he shall 
also 1 m 3 deemed to be assessed within the meaning of the Act.® ® 

(1) A member of a joint Hindu family brought a suit for parti- 
tion and was himself appointed as Receiver of the properties jxndente 
lite. While carrying on family business during the pendency of the suit, 
he was aasesscii as a receiver to income-tax for period referred to in 
proviso (A) to S. 3 (ii) on the basis that he and other members of the 
family after the institution of the suit, constitute an association of per- 
sons within the meaning of S. 3 of I.T. Act. When association 
of peraons is assessed to income-tax, what is really assessed is the income 
of the individual members and the portion is not different under this 
Act. Both a firm and an association of persons are alike excluded from 
the definirion of a person as that expression is defined in this Act. So 
he is not entitled to claim the benefits of the Act.*^ A person who 
became divided from his uncle as a result of a partition suit decreed 
on 30-3-1936 is not disentitled to claim relief as an agriculturist under 
S, 19, by reason of mere fact that his uncle was assessed to income-tax 
m Manager of a joint family for 1936-37 in ignorance of this division 
in fiunily. The nephew was himself a person not assessed to income- 
tax and whose income could not to be deemed to be assessed having 
regard to provisions of S. 14 of the I.T. Act.*® 

Proviso B (within the 2 years).— « In all the lour bal! years 
But, by Amendment Act of 1948, “ in all the four half years ” was 
substituted. 

Por^gn state In India.— An amendment to delete the words ' in 
India * was proposed and lost. 

C'Aettiar, 62 L.W. 731 : (1940) 2 M.L.J. 817 ; 
1940 M-W.N. 1 150 : 1941 M. 289 : 193 I.C. 547. 

(H9) Chochilingnm ChtUiarw Mvthurama ChtUm^ 52 L.W. S.B.C. 60 : (1940) 
2 N.R.C. 02 t(*.5I,A. 43,39). 

(90) Mamanaihm v. Siiaram, (C.M.A. 134/40) : (1940) 2 M.L.J. (N.R.C.) 69 ; 
fmJndmfi Bomttpptt t. VtnkcUaswamiCheiiit 53 L.W. 685 : (1941) 1 M.L.J. 782 : 
miM.W.N.4S8. 

091) Naieker v, Sokkaypi Nakher, 55 L.W, 352; (1942) 

1 MJU^ m : im II.W.K. 287 : 1942 M. 428. 
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An amendment for the deletion of the pro viao B wae proposed in the 
AjBsembly but not carried. The Premier, in opposing the amendment, 
said ; “ The deletion of this proviso would completidy alter the ehamc* 
ter of the whole measure. It is true, and I shall admit it at once, that 
41 large number of deserving people will not get the benefits which we 
propose to afford by this Kll to a majority of agriculturiajts, But in 
order to bring a large number of such people, if we omit n proviso hke 
this, we shall be entirely changing the consequences in charaetf«r alto- 
gether, not only in measure. Anyhow who lives in a Municipal town 
or a major union who carries on a trade, but who has a little bit of land 
on which he pays some tax in some village will be entitled to bring 
.under this measure, all his trade debts in case the propost'd amendment 
is accepted. Liabilities arising out of purchaseH in shops in a major 
.union or in a bazaar in a town will all be brought under the stop© of 
this measure, which was not the intention of this Bill.’' 

An amendment proposing Rs. 600 in the jjlace of Rs. 300 was 
made by the Amending Act of 1948. 

Change in Law. — The basic limit of assessment has been enhanced 
up to Rs. 600 with the object of extending the benefits of the Act to 
agriculturists who earn a larger income by other profession. Even 
where they earn more than Rs. 600 per half year, they will be entitled 
to the benefit of the lower rate of interest provided in S. 13. 

Any half year : Correctness or validiiy of Assessment— Old Law.— 
The assessment for any of four half consecutive years from October, 
1935 to September, 1937 would be sufficient, and an assessment for all 
consecutive half years is not required. The words are simple ** has 
been assessed ” and they are qualified by no adverb relating to correct- 
ness or validity of assessment.®* This is no longer good law in view 
of the amendment, assessment for all four half years, is required. 

What disqualifies a person under proviso B is the individual 
assessment of that person to profession tax on a certain stipulated 
income, and hence in applying that proviso one is not entitled to take 
ifito consideration, in addition to the income in respect of whioh 
the alleged agriculturist has actually been assessed to profession 
tax, the share of income of the firm which firm has been separately 
assessed to profession tax.®^ A person who pays profession tax on 
pension as retired Government servant is a person who comes under 
this proviso.®* It is not open to Court dealing with the applicability 
of the proviso to go into the question whether a person who was in 
fact assessed has been legally assessed or not. Assessment to property 
tax under the Madras Local Boards Act is not challenged within time. 
Bohedule 4 of the Act does not empower the President to ranrel the 

(03) Kamanna v. SaUireddi, 52 L.W. 420 (1) : (1940J 3 407 ; 1040 

M.W.N. 997 ; 1940 M. 919, 

(94) Manicham Chettiar v. Kri&hmppa CkeUiar, 55 L-W. 24; (1042) M.L.l". 24; 

(1942) M.W.N. 23: 1942 M. 382; 254 1 C. 692, , . . , 

(95) Krishna Warrior v. McUaifctles Bank Ltd*, 652 W. 238 ; (1042) 1 3I.L.J- 
466 : 1942 M.Wd?. 331 : 1942 M. 449. 
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msMiixient. Expunctioii of assesaee’s name from registers by Pan^ 
chayat cannot aSbot asaessee’s legal position. Assesses most be deemed 
to be aanesscd within the meaning of the proviso.®* 

Itma o( AM&mmmt b the miterioit.— The criterion for exolnsion 
is the time within which the assessment was made and not the actual 
period for which the tax was payable.®^ For example, an assessment 
was actually made on 15-1-1938 but it was retrospective so that it 
covers the half year beginning with 1-4-1937.®’ 

Mo meaning to he derived from Forms.— *An argument has been 
based on Form B prescribed under the Act for certificate under S. 27 
which form provides for details regarding the period for which an 
individual has been assessed to tax and does not provide for the entry 
of the date of assessment. This may well be a defect in the drafting 
of the form but we cannot admit the proposition that the meaning of 
the Act is to be derived from forms which have been prescribed by the 
Government under its rule-making powers.®’ 

The words “has been assessed” indicate that there should be 
an order of assessment before the passing of the Act. 

When there is such an order, at the time of application of relief 
under the Act, any subaetjuent paaring of a decree for a declaration that 
the asaessinent was invalid comd not be relied upon to prove that the 
applicant is an agriculturist.®® 

Panehayat which was a Union before 23-8-1930.— Prior to the 
passing of the Madras Loral Boards (Amending) Act (XI of 1930), 
village panchayats were governed by a special Act, the Madras Village 
Panrhayat Act XV' of 1920 while the Union Boards and Taluk Boards 
constituted under the head as Local Boards Act functioned similarly 
in other rural areas. In order to adopt a uniform system of local self- 
government throughout the presidency, Act XI of 1930 was passed 
bringing the village panchayat also within the scope of the Local Boards 
Act ainl the UnioiH then functioning w^ere converted into Panohayats 
under the ainenderl Local Boards Act wMch came into force on 
26-8-1930. The proviso refers to this latter class of Panohayats, 

Proviso C (within two years).— « In aU the four years.’* Words 
in all the four half years.” are substituted for these words by the 
Amending Act of 194S. 

Assessed.—" Assess ” means to rate, ascertain, to apportion or 
fix the amount of a tax to he paid or contributed, to make a valuation 
or official estimate of property for the purpose of taxation ; to adjust 


M) Kri^hmmurihi v. Ju&malkn Padhif Khadariga ; 55 L.W . 470 : (1942) 
t MX4. m t 1942 M.W.K. 447 : 1942 M. 59S. 

<97) SiBrnitmarama v. IJrmmahemararch, 52 L.W. 766 : (1940) 2 3U.L.J.. 
«41 : 1940 II.W.K. 1192 1 1941 M. 152. 

(»S) Mvmawnn v. (C.R.P. 366/39) : (1941) 1 N.B.O. 61. 
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or apportion, to tax or settle a sum to be levied or paid (as) assessed 
taxes ; revenue assessed on land {Law Lexicon of Madras Law Journal 
Office). 

Proviso (C) excludes from the benefits of the Act only persons who 
have been actually assessed to property tax therein, and not one though 
liable, has for some reason or other escaped assessment. A person 
cannot be held to be assessed unless the assessment is in his name. It 
is not sufficient to show that he is interested in property assessed.** 

A case comes within the proviso (C) when (1) there is property 
which has an annual rental value of not less than Bs. 600, (2) the 
property has been assessed to house or property tax for 2 years immedi- 
ately preceding 1-10-1937, and (3) when the Municipality demands or 
recovers the tax from the owner or otherwise treats him as liable to 
pay the tax. The decision in (1939) 2 M.L.J. 495 is erroneous in that it 
holds that a person cannot be assessed within the meaning of proviso (C) 
unless the assessment is made in his name in the Municipal Assessment 
register. The insertion in the Assessment Register of the name of the 
true owner is not the deciding factor.^ The valuation referred to in pro- 
viso (0) relates to period covered by the assessment in question, and not 
the date when the Act came into force, namely 22-3-1938. Hence tbc 
period during which the rental value is to be not less than Rs. 600 must 
be the same two years within wKich the assessment is to disqualify the 
person who claims to be an agriculturist^ When a person owned 
property in respect of which taxes were demanded from him and on 
his representation the assessment was reduced, he was the person who 
actually paid the tax, he is the person who is assessed to property tax in 
respect of property even though Muncipal demand register has not been 
brought up to date by the substitution of his name for that of some 
former owner.® 

Property tax throughout four half years necessary : Previously 
it is not necessary that property tax should be imposed throughout 
the period of two years. If at any point of time within the p^rio<l the 
disqualification has been incurr^ it will satisfy the terms of the 
proviso. Now, imposition of tax throughout all the four half years 
is necessary. 

Illustration. — Defendant mortgagors paid property tax for half yeai 
ending 31-3-1936 on an annual rental v,;!ue of Rs. 01,?, for half year, 
ending 1-10-1936 and for half year r#'ntal 

value of Rs. 300 and for half year ending 11*37 <»n value 
of Rs. 3G7. The contention that annual rental value should he arrived 
at by adding the valuation for each of two half j'ears and dividing the 
same by tw^o is unsustainable. The word *Aggre^>ute’ refers to total 

(99) Swaminatha Odayar v. Srinivasa Tijer, SO L.W. 411 : (IDSUl 2 il.li.J. 
495; 1939 M.W.N. 910: 1939 M. 042 ; Sarvemararno v. U marmUitma/arao, 
52 L.W. 765: (1940) 2 M.LJ. 841 : 1940 M.W.3SI. 1192: 1941 M. 152. 

(1) /Srinivasa Iyer, v. Sicaminatha Odayar, 57 L.W. 328 (F-B.) : (1U44) 
1 M.L.J. 425: 1944 M. 359: 2701, C. 329. 

(2) Venhatappayya v. Malaya, 56 L.W. 164; LIj.R. (1944) M, <68: 

(1942) 388 ; 1942 M.W 208 : 1942 M. 410 : 204 I. C. 57u. 
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ftnUl of vttluo of various biiiWings and lands in respect of which the 
Ux \m im|w>iied and not to total valuations for two half years. 

Aggr^te annual rental value.— The annual rental value is the net 
figure utUtr linking ini o consideration the deductions and not the gross 
ivnUl’^ In computing tbe aggn^gate annual rental value of properties, 
only the proportionate share of the value of the house in which the 
ihditor holdb only a share and not the whole rental value of the house 
^should l>e taken into account.* 

Ownership essential and Rule 7*— An amendment proposing to 
limit the exclusion to actual owners of the property who may be assessed, 
hy the words owner assessed as such,” was rejected on the 

ground that it was not the intention to accept evidence of ownership 
of proprty as it would lead to complicated and unnecessary litigation. 
Thi*r<'fi>re as the section stands, it is not necessary that the assessee 
should be the actual owner of the property in respect of which the 
ttssesament was levied. The Government, on seeing the several difficul- 
ties that have arisen in the course of administration of the Act and 
m a measure to transcend over the same and remove the ambiguity, 

framed in exercise of its rule-making powers under S. 28, the r. 7 
to i he effect that when an assessee proves that he was not the owner of 
the property assessed, at any time during the period mentioned in this 
proviso, such assessment shall by itself have the effect of excluding such 
prson from the category of ‘agriculturist* as defined in the S. 3 (ii). 

Presumably the intention of this role is to cover cases in which the 
Municipal assessment register is not up-to-date, so that the assessment 
would stand in the name of some one who does not actually pay it. It 
may well be argued that proviso (0) contemplates not only the assess- 
ment of an individual but also the ownership by that individual of 
property in respect of which he has been assessed. It could not however 
foe argued that proviso (C) contemplates only the ownership of property 
by in^vidual concerned and does not contemplate assessment in respect 
thereof.”* 

Rale 7,— Intra vires. — Though proviso (0) did not make ownership 
an integral part of the assessment, it however contemplates that the 
person assessed was to be the owner at the relevant period. R. 7 is 
swifo viw of the Provincial Government as it do^ not contemplate 
anything repugnant to the intention of the proviso, nor could it be said 
that the rule gave meaning to proviso which was not its probable mean- 
ing. It was within the powers of Legislature to make a rule, to remove 
an ambiguity in a clause in the Statute. “ The word ‘assess* is one 
which is susceptible of several different meanings. According to the 

(2^) Mtdlikarjttnitdn, 65 L.W. 288 : (1942) 1 M.L.J. 571 : 

im M.W.N, 415 ; J«42 M. m, 

($) Iiftr v. Aifuammi Smtrigal, 65 L.W. 780 : (1942) 2 M.L.J. 

! 1942 M.W.N. 70S :^im M, 104 ; IX.R. 1043 M. 691: 205 I.C. 670. 

(4) Jikkimi BUm Snh^ v. B^nganupaH AmmeU, 66 L.W. 851 : (1942) 2 
JtW. m : 1042 M. 258 ; 207 I. C. 207. 

($) v. O^iiiamiiSeatiismrao, 62 L.W. 766 : (1940) 2 M.L,J. 

m I im M.W.K. 1102 : 1041 M. 162. 
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Dictionary it means *to fix the amount of tax', or 'to determine the 
amount and impose the tax on the individuar or 'to estimate officially 
the value for purposes of taxation'. In view of these different mean- 
ings of which the word * assess* is susceptible, and of the fact that the 
liability to pay property tax under District Municipalities Act, depends 
primarily on ownership, can it be contended that the use of the word 
'assessed* necessarily implies the mere registry of an individual as the 
person liable and does not imply the full process of demanding the tax 
from the person as owner 1 It seems to us that the matter is by no 
means free from ambiguity and that the use of the word 'owner' in 
the last sentence of the proviso gives considerable support to the view 
that the Legislature intended to disqualify from a claim to be an agri- 
culturist only a person from whom tax had been demanded by virtue 
of ownership.'*® 

niustrations. — (a) A was assessed to house tax on properties 
having annual rental of only Rs. 300. His wife B has been 
similarly assessed on properties with a rental value of Es. 
432- Both the properties in the wife’s (B*s) name and the properties 
of A were covered by a suit mortgage executed by A. The oonteniuon 
that both the properties belong to A and assessment which was 
made in respect ^of these properties must be regarded as assessment 
of A is negatived and ^ is an agriculturist who does not come under 
the proviso.® 

(b) A applied to scale down the decree as he is an agriculturist. 
The decxee-lioider contended that A is assessed to property-tax in respect 
of a house in a Municipality. A showed that he sold the house in 
February, 1935, and thereafter tax was paid by the purchaser, A is 
an agriculturist who does not come under the proviso.® 

(c) A judgment-debtor was a usufructuary mortgagee of a house 
in a Municipality. He, describing himself as owner, has applied for 
vacancy lemissious from the Munidpality in respect of the house. The 
Municipality demanded tax from hm treating him as the owner. In 
the Municipal register, the mutt mortgagor was shown as owner. 
Mortgagee paid tax before 1935. The judgment-debtor could not be 
held to have been assessed to property tax."^ 

(d) A receiver appointed under 0. 40 r. 1. of C.P-C. xcpms^li 
whoever may be found ultimately entitled to the property as lUSIttt 
of the suit and if the owner of the property is the 

ment of tax by the receiver must be held to be a ^ 

and as representative of mortgagor so that the pajmjflit 
to be a payment by mortgagor.® 

(6) Iswaraiah v. Kaimappa 53 IfcW# 

1941 M.W.N. 400. 

(7) Tirwen^avaUir, 

(8) Neanbmmdl t. J2swiMg|B ISI Wp# 

561 : 1942 m ; 1943 M. 

4 
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(e) Fayment of land revenue by receiver in a partition suit is a 
fmpmnt by persouH entitled to properties in respect of which the land 
nmnua i» paid,* 

Tbeivfore it follows that apart from the r. 7, a person who 
eomea within the disqualification cannot escape therefrom by showing 
that some one else is the real owner of proj^rty in respect of which 
he has been assessed.^* 

Ag)rlmiltnJal.“'-The question whether land is or not agricultural is 
largely a question of fact and the term 'Agriculturar as used in pro- 
vino (C) must Iw read in the sense in which it is used in the relevant 
aeotions of the District Municipalities Act and not in a narrow sense 
whioh might be spelt out of the definition of agriculturist in 

Joint family assessed.— Decree against a joint family as such which 
w assmed to house-tax on annual rental value of more than Rs. 600 
iiiiiiot be scaled down as no member of it can be separately held to be 
an agriculturist for purposes of the Act,^* 

Assessment of manager of Hindu family individually to tax in 
respect of house of more than Rs. 600 rental value. The house belongs 
to family in fact. The family is not disqualified as manager’s name 
only appeared in Municipal register as the owner of the house paying 
house tax.-*® If the assessment is in the name of the father and 
manager of the joint fanodly, the other members being minors, the assess- 
ment being imposed on the assesses as representing the joint family, 
his 0000, are disqualified from obtaining relief under the Act 
under S. 14.^* 

ASBmee out of possession.— The judgment-debtor agreed to sell 
his lands situate within Union limits and put the intending purchaser 
in possession on nr about June, 1930, and he was in possession when 
the Act came iutt^ force. The assessment alone continued to he in his 
(judgmeotHdebtor’s) own name. He pleaded that by virtue of 8. 53-A 
of the Transfer of Property Act, he had ceased to be the owner of lands 
in the Union and therefore claimed to be an agriculturist. The judg- 
ment-debtor continued to be a non-agriculturist in spite of transfer of 
posaessiou.^* 

nature of Evidence. — A certificate by the President of Local 
Board that in respect of property of the debtor lying within the limits 

(9) ifafomimni v, Dahhayani Amrfla, (1942) I 418 : 1942 M.WJN'. 

274 : 

(10) O.R.P. 1580/38 : 53 L.W. (S.R.C.) 9. 

(U) Limffappa Bkajidafy v. Tamunamma, 68 L.W. 87 (1); (1946) 1 M.L.J. 2 : 
1945 41 : 1946 K. 148. 

(12) aB.F. 1146/395 63 L.W. (S.R.C.) 8. 

(12) MviMa Chemar v. Rayaloo Ayyar, (1943) 2 M.L.J. 648 : 1943 M.WJT. 
Wt 1044 1C 98. 



» * murmu jn.TT.a.v. • ■lo'SU JUCL. OUi.* 

QA i Wr i ii ii K i y . OietUar v. SiObaiah Mudaliar, GM.A. 586 and 604/1988 : 
« Mr. 4i : (1940) 2 ILL J. (NJt.O.) 44. 
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of A Local BoarrL hA« bectt mad# in %b^ uamr- of tbe 

usufructuai^^ mort)<agee and not in debtor*# mm# aboiild b# 
by the Court m a certificate that the dftbtof i# noi oreii 

though hi# noma k iucluded in tim notice of demand m r#ii»ect of 
aseeaement oa the pritioipl# that an individual mitil Wve been 
^ually ai^aeefl and it ii not snfflcieiit to ahowthat he ii 
iutere«ttKl in property aanenaed.^* The certificate of a liOtral 
l^rd i« not couclimve and it k open to the other nwb* ti* lei 
in evidence to chow that there ia an error in the amount of 
taxor nature of income in rcipect of which it wm» 

The contention that for the purpoee of provieo (0) the Cburt mn go info 
evidence not merely a# to the oorreotnew of the certificate but a# to 
the propriety of aHHesament on the baahi of which the pt*r»on to 
qualified or disqualified as an agricultuiiat is onsustainable. If in fan 
there ha# l>ecn an asseasmeiit at a certain rate it is this which 

must govern the application of proviso (C) and not «ome iheor*'tieal 
figure which might nave l>een, but was not adopted. 

Iteeliayat.- -i^Icre fact that property was aitnate wilhii^ I^aiicha^ 
yat does not o}>erate to exclude m owner from the benefits of Act 
unless the Panchayat was a Union before 'ifith August, {UX 
was a union formed under the Madrai Local Boards Act, Xl\' of 
which was modified by Act XI of i!>30, 

Explanation. This explaimtio?) gives out the method to amve at 
the re/ml e(dm'\ The rental value must be calculaiv^l at 

5 per cent, of capital value. Under the explanation it is md to 
the Court to take evidence of actual rent paid and capitaiis^T i Ins mt 
5 per cent and hold that the ca|utal value on whiclj the 
meni was lased, was not the actual figure adopted but the firiitious 
figure thu4 oilculateil. 

lilustmtiion.- '.4 was owwr of two buildings, one bearu*g ii rupita! 
value of Rs. 3,0U0 and other a capital value of IK 'I'h’** 

value must be calculated at j per ecut of the capital value, it i v'ng 
than Ks. fiOU, he was entitled to tie licneh^iH of the Act,®*’ 

Proviso D»— In opposing the amendment }>ropo^o;g del tioii 
of this proviso, the Premier stati^d that by the omistion ot thj'> 
every landholder W'ouid be iu the same position an the 
defined mpra, for getting his debts scaled down. The i.i 

lost. The clause engrafts ceruiu limits witliiu which thr ZamiurLu, 
Inamdar and the Jenim who fundam^^nTaliy dilTer from m n ^dtursMt 
are classified to procure relief mub r \hv Act. Th»'v Uvi* iM) auru ulturt* 
and not by agrit^ulture. 

(16) C E.P, 1 129/30 ; 51 LAV. ?s.IU'.) 1 1 : tiiW M.L.K < thi. 

(17) fCmmMi v. ♦ hti^rir, 52 LAV. 436:0*^^^) i M.L L 

468 (1) : 1940 MAV.N. 948 : ItUl >1. 75 il ). ^ 

(IS) ht 7*5 I.A'i . iHtl ViA\,N^ 3Tr>; 

(1041) 1 M.L.5. IS5 : 1941 M. 4i;L U 

(19) C.R.h 674 39 j 50 LAV. 71, 

(20) HHhhnmmmfm v. Sahhtii*i>u 5:i LAV', H’>1 : ii94i 1*41 
M.W.X,291. 
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T3^ SOlK^Mddka^ opponing an Amendment propoimg to 
wbitm ilib to B*. 300» tbe Ttntmt irtplim is tbe occupation and not 
qimntity tbat I tm eoncemed witli and that is tite principle here* The 
mrd landholder' i« a teohnical eapmsmon in the Estates Land Act. 
Very email landholder moat be given the benefit of this Act. It does 
not matter whete we draw the line, so long as we dmw the line some- 
where.*' The amendment waa lost. 

Bi, fte^-^Amendmenta to extend the benefits 

of the Act to those who My higher amount like Ra 250 or Ra. 300 were 
proponed in the Asaemlbly and Council. In the course of reply in 
the Council, the Premier stated : It is not intended to cover eases of 
the grant of mokhasas and under-tenure-holders. It is intended only 
to cover those who are directly responsible for the cultivation of the lane!, 
that i« to say, those who have their occupancy rights in the aorl. What- 
ever may be the wre of the inani, and whatever the share of the inam 
may Be, the person who nays a sum of Rs. HX», and below- is included 
merely becanne his is such a small estate that probably in many eases, 
ho would be also in direct contact with the land. No doubt it may 
be pointed out that it would be impossible to mark out nicely and 
Bcicnti6callj as between holder and holder. But the higher up we 

E roceed, he would be a tenure or an under-tenure-holder instead of 
eing a bolder of land himself. That is the reason why such people 
have been excluded ; not because they are well off or ill off. If the 
figure is put up to Rs. 300 so many other cases would be covered and 
would disturb the balance.” 

Jenml T«iure«— An amendment was moved by Mr. R. M. Palat 
for the deletion of the words ” Or is a Jenmi under the Malabar Ten- 
ancy Act, who pays any sum exceeding Rs, 500 as land revenue to the 
Government.” In support of the amendment it was claimed that this 
omiRnon would place the Jenmi on an equal footmg with the ryotwaii- 
kriOer as the Jenmam tenuie was rimilar to the ryotwari tenure. The 
Premier, m of posiiig the amendment, said : ” I submit that it (deletion) 
would at once intmuce ipto the measure a new policy altogetibr. 
In no sense of the term Jenmi can be treated as an Oni 

account of the peculiar characteristic of the tenuie^ there may be some 
contact between the lyotwari-holder and the Jenmi, but there are 
more points of difierence than points of identity between the ryotwari- 
bolder in the East Coast and the J^aoni on the West Coast. Por in- 
stance, a Jenmi could not evict hk tenimt as the ryotwari landholder 
could. It is only on that ground that the Jenmi is excluded from the 
piuvirions of this Bill” 

Ryi^aii Paltadar*— An amendment proposing to insert the words 
** Ryotwari pattadar ” before ” who pays any sum exceeding Rs, 600 
as land revenue to the Provincisl Government ” was moved, on the 
peund that big ryotwari landholders should not be entitled to the 
benefits of due Act. Mr. Appadorai moved an amendment to limit the 
ryotwari pattadars paying a land revenue not exceeding Rs. 250.. 
The Premiex replied that fixing a monetary limit would not serve the 
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imderlyiEig parpoae of tho BiU mi tii*t ii wby » membor of nedldbolml 
and occttpotional r^atriolioiMt wm introdwoed. But, instead of pEtlini; 
A jiide bigger landbrda by having a monetary limit, they wra exolading 
from the betiefita of the BiU, thoae who were oertain tait«payeti 
alfove a certain limit. The intention was to diitingniah the 
ouHnrist claeeee from those foUowing ocott|>atton« other than agrt* 
cttltnre. An ^onlturist who was paying, eay Be. 1,000, land 
reTennewaa indebM in proportion to his property in the same 
nmnner as , an agrioultimst who paid Be. 50« If they wanted to 
distinguish the ooonpation of agriculture, they must go by professions. 
That was why they adopted a oompUeated method ratim the one 
fixing a monetary limit 

The words ** or the like ” following ** quit-rent, Jodi, etc.** must 
be taken to denote any other payment in the 
***** nature of quit -rent on inams and do not 
include charges for roads, Police or water and 
similar dues leried for services rendered by the State or by a local 
authority.*^ 

Ondt-rait^-A certain small rent, payable by the tenant in lolm 
of subjection, by which the tenant goes quiet and free. This is a muall 
yearly payment made by owners of land to a more or less nominal land- 
lord {Ltm Lexicon of Madras Law Journal Office). 

• The petitioner was admittedly a mokhssadar paying Bs. 160 
per annum to the xamindar under ancient tenure the origin of 
which was obscure. A proposal to enfranchise the inam fell through 
at the time of Inam Commissimi, and the lands continued to be held on 
a payment varying with the yield of Rs. 4 per putti upto 1889 in which 
there was an agreement between samindar and mokhasadar, that 
instead of this varying payment an actual sum of Rs. 600 should be paid 
towards cist, the m^hasadar pledging to pay the ceHses. It was 
j oniended that this annual payment of which the petitioner defendant’s 
-^liare in ir>0 could not be described as quit-rent, etc., to disqiia^^ 
him under Proviso (D). The mokhasadars are landholders holding 
their estate on a fixed favourable rate of rent which is in the nature 
i*f quit-rent.’** 

lodL— An easy rent or quit-rent, a personal tax on District 
Officers (FFiisoa*# Gbcmry, p. 211). A payment combining qmt- 
rent and jodi amounting to more than Rs. 100 attracts the disqualifi- 
cation of proviso. J(dt is a vernacular term which means quit- 
rent.** 


(21) Chenieoiclskam Aff^r t. 0, JS., Ffe#i Tanjors, 62 L.W. 494: (1940) 
2 K.L 461 : 1949 M.W.K. 946 : IMO M. 915. 

(22) 8<^n9«^ T. Feataforania, 55 UW. 610; (1942) 2 MJLJ. 421 ; 
I0i2 M.W.K. 721 : 1645 IL 7S5. 

(2S) r. Tktmmmmd, 55 LW. (S.R.C.} 14 (1) (5) ; (1942) 1 M.L J. 

(N.R.C.) 24 (2). 
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term for wetmllf fixed, mr»ri»ble mi 
Aivoiifmhif or wbt<(^h amused on knds (lfiben’« 

Bhmri^, p. Kuttwl^Edi h in the nut are of rent.* * Tbo criterion 
for appUmtiow of proviso thp nmoimt of kattulmdi wkielk ouglit 
to hi' paid and not tbe amount of kaltiibadi which k actually paid. It 
n prcpoatefoua to contend that in a particular year or series of mm the 
laiuilmldt^ manages to evade payment of lawful kattubadi, he is not 
landholder of an estate in respect of which katiubidi is paid within 
the meaning of pmviMK The criterion must not be actual mmmj 
which CSovemmcnt or su|a*rior landholder succeeds in Hoovering but tlie 
proport ionati) nhare whiih the tiuUvidual owner of a part of estate 
has to f.ay in respetof share which he owns,*^ 

Sltite. The propriHrtf of a samindari which waa settled per* 
manently in 1B()3, msiic in IHOd a grant of land forming only a portion 
of a village in samindari to the holder of kamam service in the village. 
In 1803, as a result of rebellious acts» the aamindari was forfeited 
and the estate was declared to be land bel^mging to the Oovemment. 
But the holders of service inam land continued in poeaearion and their 
holding was enfranchised in the Inam Commismon proceedings of 18^ 
on payment of a onit-rent fo Rs. B2-1(W5. Since that ckte, these 
iaiuls have been held as an inam holding situate within a Oovemment 
village. The said inam lands are not an estate or part of an estate m 
leap^ of which the owners could be n^atded as landholders within the 
meaning of the proviso and the fisot that historicsally the inam was 
century ago part of an estate would have no bearing on its present 
status**, 

Co-ow»mr*— III the caw of a co-owner, his proportionate liability 
has alone to be taken into eonsiderttion.*’ 

jenmi whose total pa}’ments to the Government on 
ateount of land leveaue both as jenzni and ryoiwari pattadar exceed 
Ra. k not entilied to the bemfits of the Act, even though in hia 
capacity as a lenmi he pays Ima than Rs. 500.** 

A itaiw la Shiuliiaisu*** When a debtor owns only a share in Shro- 
triam and his tialuhty for hk own diare of the jodi is less than Rs. 100 
he does not cease to be an agriculturist and k enticed to the benefits 
of the Act although theoretically be may be liable to the Government 


SSIsSiiSST^^ V. Apfmm JMmhtr, n L.W. 600; 115 I.C. Ml : 
< » ®*™ *• Arym Amt ijf M L-W. (2M) : (194S) 

I MXJ, MB ! 1I.W.N. Ml : IMJ II. OM ! 25»1LC. m. 

<MI Smit» w. 80^ Bm Ult, |»t (IMH 

1 ILW.Mi UMM.MBi MBir.W. - 

...j!! Ut*** ** « *W* ** AmAnmM, (• Mt, Ml I UMtt 1 1I1.X IM : 
IMIlLWXMt lM«lf.nsrYlliritMa?lY> mWiU. 
jm M m mai t. M m i mmhmr,aiUir. tMt aWl • lUU.BMt IMl 

ni t HU. OUA^SI: 1M1 


Appeim JMmhu-, M L.W. BOO; 115 I.C. MI : 
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for the whole of jocli <hi** on the Shrotriam.** A lumlhohkr in respect 
of more timn one estate and paying more than Ks. 500 m pekhkusli 
in the aggregate comes under proviso {D)^ 
tandboMer though peishkush for each estate is lesethanr 
.ggrrgrt. .f Prt.hk«d.. ^ landholder under S. 3 (6) of the 


Madras Estates Laud Act is a person owning an estate and inolades 
i*very pemon entitled to collect the rents of the estate. There is no 
iloubt that in respect of the Estate which was purchafted in Court 
auction in the name of the applicant, he was either the owner or 
{>erHon entitled to coll**ct rent.®*^ Where an owner of kudivaram 
interest in respect of certain lands in an Estate paying Petshknsh 
of Ha. i,20D acquires hy purchase the aamin-right and subsequently 
usufmctqarily mortgaged the zamin-right, retaining the ryoti 
lands and burning a tenant of his mortgagee and the mortgs^ee 
got himself xegisteied as landhdder by Collector, what the provro 
has in eontem^tion is the quaMcation of ownership of the aamin 
interest rather than the qualification of a recognition by the Collectof 
m landholder and hence mortgagor must be deemed to be a landholder 
Jihder the proviso, notwithstanding recognition of mortgagee as land- 
holder hy Collector,* ^ 


Bmuunidar.— As under 8, 3 (5) of the Madras Estates Land Act, a 
landholder is one entitled to collect rent, a benamidar of an estate 
tomes under this proviso.** 


Aieas transfemd to Orissa. —A person must possess agricultural 
or horticitlturmi land in the province of Madras before he can at all 
become entitled to claim the benefits of the Act. The words Land- 
holder of an estate under Estates Land Act *’ are applicable as well 
to an estate in the areas transferred from Madras Presidency to Orissa 
Province as to an estate which remains in the area constituting Madras 
Province.** 


diai^e In Law,— As the previous provision is apt to be interpreted 
as requiring that the share or portion should have been registered in 
onW to make the landholder owning a share or portion of an estate 
ineligible for heiu^fits of the Act, it is now amended by inserting words 
whether Hcpamtely reujistered or not to include Imth categories. 
The word “ Paid has be<*ii construed that the peishkush, etc., should 
have been actually paid. In order to l)ear out the intention of Legis- 
lature clearly, the word, *' Payable ", who is liable a,s' ^ocA jenmi to 

(29) v, Obula Maju, (C.R.P. 1689 and 1690/39), (1941), 1 

M, W. (R.R.C.) 34 : 1941 M.W.N. (N.R.O.) 38. . • ^ ^ 

(30) yaraifamtswami Heddi v. Veernsimm^ 52 LW. 521 : (1940) 2 M.L.J. 
711: 1940 M,\V.N. 1043. 


(31) Ihnffeutmmi Beddi v, Gopala KrUkm BeddL 52 h.\\\ 832: (1940) 3 
M.L.J. 883 : 1941 M.W,N, 31 ; 1941 M. 200. 

(32) SundamBao wKumlrayn, Ama, .'VO L\V. 319; (1946) 2 H.1*, J. 72: 

1946 at. W.N. 422 : 1946 M. 434 ; 227 I.C. 496. ’ ' ^ ' 


(33) Narasinga Boo, v. Sutayya Baiu, 55 LuW. 643 ; (1943) M.ia. 457 : 
1943 H. 91 ; I.Ii,R. 1943 M. 370 : 207 Ld 175 upb^ hy Fedral Court in 67 
L.W. 301 : (1944) 1 356 ; 1944 M.W.N. 246 ; (1944) P,C. 31, 
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ctty ^ tn«>rW. Jt Imm aIm brao^ht out clearly that if a jenmi 
H ent to be RMpiTdled u an agricoltariit under the ptoviao, he ehould be 
liable to }»ay to (Jowmment more than Ri. 500 a« land revenue m hit 
cajaK'ity m a jcanu. 

feetli»3(l&):D<M.- TIm? d*»bf w Ui^ed in this clause in a very com- 
pr^^hi^twive sifptificatimi. D^bt indudiee a decree debt.** A debt 
e videnced by or biiied on a pronote becomes merf^ in decree as soon 
as a deem is wised and that deem has become in turn a judgment- 
TV definition dot^ not connote that a debt must be one with 
« refereiuy to which the debtor ia personally 

rtfwdAii Bftbihty. litbte. The referwace to liability in the oIbum 

n wide t*notigh to covet every person who is in any manner liable or 
bahle on aeooiint of possession of property. 

ILWSTBAnONS. 

fttvetasir el sqidtr of ieisn»ttoiiaHl) A purchaser of mortgaged 
property is a person liabb to pay the debt due under the mortgage and 
can therefore <daim benefit under the Act.** 

(1) (o) A person who had on only a contract for sale of 

hypothecs in respect of which he had made a payment and who was 
dbiputing Ms Ikbitity to pay full stamp duty on the sate deed to be 
execut^ir cannot be'satd to’ have owned any interest in the hypothe- 
cated land so as to make him liabte to discharge the debt due thereunder 
and wa 4 not entitlNi to relief under 8 h. H and 9 as a debtor, ^ere a 
person purchases the hypothecs, he is not entitled to have a scaling 
down of the mort|i(age dent with respect to antecedent debts for which 
the xnortgage had been executed, where mortgagors are given relief 
under the Act and burden on the property is thereby lightened, the 
fortuitouH benefit of the relief will V enjoyed by a subsequent purchaser 
though the latter is not entitled to claim the benefits of the Act. 
*1^ benefit cannot be claimed as of right by the purchaser who 
li iml an agneulturiit when the mortgagorn have not claimed such 
banefir nor have they adduced any evidence to show that they are 
agricttltimm.** 

UaUftf <4 Sau.-(2) A deenn* allotted certain properties to a 
Hindu father and also created a charge on these properties for the repay- 
ment of the amnuni talcm by him in ezeem of his share. Fending the 
anil in which that ilsma was made, father entered into partition with 
bia m ^ barging the abovemantimied properties (his share) covering also 
piopertieH j^h were taken by son under partition. The liability of 
tht son H a* debt to be scaled down.*^ 


iM) v. Kvmtmkmrne, St b.W. 173 ; (1040) $ ILIiJ. 335 ; 1940 

ItWX 7T0: 1*49 11^1 UUE. IMM. til. 

m ^TifwiaiwMi V. mum.m t iim ) i m.lj. miimu. 

m t iJLt. tUIOML Ifil I WtOiUA 

JHU jMmm U m a d ta t. MImwo G bwarfni, 4(1 954; (193S) t lUJ. 

io«i tmiiLmt ixm. imiia tie. 

''' V. Mmmimemmmi 4frfUr,SU 1*.W. 635; 
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Llabi^ ot Wldiiv.^5) Decree pulsed agatnet aeseta of a deceased 
husband in ihb hands of a woman. She is a judgmeitt*debtor under 
H. 10 and entitled to apply for relief.** 

tesee of Mortgagor, -ii) Umifructuary mortgagee's suit for 
p^iNsession is a suit to enforce the debt and swl^sequent lessee of the 
mortgagor is entidefl to discharge the mortgage and so can raise a point 
as to scsaling down.** 

Pnkmo Moftga^.--(5) A puisne mortgagee impleaded by a prior 
mortgagee in hb suit and given a right of redemption of prior mort^fage 
is liable to pay the amount due to the first mortage.** This is reocg- 
nised in other oases apart, from the Act.*^ 

Creditor instate heira, aasigiis, 6to.~-Th6 word ** creditor has been 
defined in clause (v) to include heli% legal representatives and assigns. 
There is no oorresponding definirion of debtor. This omission is obvi- 
oiudy im to the fact that the reference to liability in clause (iii) is wide 
eno^h to cover any person who is in any manner liable either because 
he is peisonatty liable or because he is liable on account of the possession 
of proprty. There is no neoessity to refer to any heir, legal represen- 
tative or assign exee^ in case in winch such person was liable within the 
meairung of cl. (3),** WtM^re in respect of a pronofce a decree was 
obtained agamst the daughter of the maker of note to the extent of assets 
of the maker in her hands as heir, the daughter is entitled to claim the 
benefits of the Act as a debtor.** The Act is intended to benefit the 
agneulfilirist as such and no t>ther. The heirs, legal representatives and 
aniiigns of a tlebtor eanitot take advantage of the Act unless they them** 
selves are agricnlturists within the meaning of the Act, If the liability 
of a non-agriculturist devolved on an agriculturist, either by act of 
parties or by operation of law, it becomes a liability due from an agri- 
culturist. 


to make r^atutlon.- -Debt includes liability to make 
restitution.** The liability to restore with interest the money depo- 
sited by a party under 0. 21, r. m of the Code of Civil Procedure 
for setting aside a sale, after the sale has l>een reversed, is a debt 
within this clause.** The liability to make resTitutioii is a debt and it 


M. 


i38) (c.R.p. m ao39) 2 m.w. (N.r.c.) as, 

<3»,l VarMajf^ii v, Rnja, (1940) 1 292: 1940 XW.N. 917: 1941 


<40) rfrmmmi ChtUiar v. Ramatmmi (ro«ndin, 52 L.W, 481 : (1940) 
2 513 : 1940 M.W.N. 1010 : 1941 M. 113 ; Ovorruling yeuuvand Cka/H v, 

VhfU'm, 50 b-W- 150: (1939) % M.L.J. 225: 1939 At.W,X 730 (1) 
1910 M. J.), 

(41) Tkmmpfia CAetii v. Kri^Ana Rao, 51 L.W. 453 «t 460. 

(42) Pfrianm Gounden v. Sdlappa Gound&n, 48 L.W, 954: (1938) 2 M.L.J. 
10 is : 1939 34.W,N. 106 : 1939 M. 186 : I.b-R. 1938 M. 218. 

58- (194m SH/39), 53 L.W. {S.R.O.) 

(44) Vn^tifUhamo v. Xara^iunucami A*/mr, 50 X4.\V, 636: (1939) 2 M.L J 
745 : 1940 M.W.K. 1077 : 1940 M. 95. 

(46) Rn^^iipi PnlnmudiptUair (A.A.A. 173 3S), (1940) 2 M.L.J. (X.R.C.) 14. 
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1*^ m a <lfbt whan due from the son of the original party by reaBon 
!ijs of family properties after partition. 

LlaMUty of Co-ownert.- The relation between co-ownera when 
of k in fwwij^ei*rion of common funds is not that of a creditor 
iind a debt and his liability to py over the interest realised to the other 
not a debt,**^ 

im by members of Firm. -A debt incurred by a partnership 
really a debt incurred by the partners, for which each of them is 
liable and where a jwirtner so liable is an agriculturist, he is entitled to 
iipply for beiitdit,^ of the Act.'*^ 

Unascertained amount, Advance by Partner to Partnership.»Debt 

*kM?H not include an unasa'rtained amount*® and does not therefore 
include a liaiulity in rc'^pect of an advance made by a partner to a firm 
ot agriculturists "of which he ia a member, since such advance does not 
entail a liability by the partners to repay that advance bat merely a 
right in equity to have a chum on the assets to the extent of the advance 
at the time of dissolution of the partnership. Debt is defined as any 
liability. It must mean a legal liability, a liability enforceable at law,*® 
In the'ease of a transfer of an actionable claim, there can be a debt 
even though some calculation may be necessary to ascertain bow 
much it is.** Debt must be taken to have been used in the clause 
in its ordinary meaning of a sum payable in respect of a money 
demand recoverable by action.®® 

Deposit or bailment,' -An amendment seeking to exclude liability 
arising out of deposit or bailment was proposed and lost. Such cases 
therefore come under debt. 

S lim due on accounts,* -A sum which may or may not be due if 
the accounts are taken is not a debt.®® 

CkmtiDg^t debt— Debt is not merely a sum which may or may not 
become payable at some future time, or payment of which depends on 
raitingeneies which may or may not happen.®® It must be a 
liquidated amount though it may be unproved.®* A suit for leimd 
of the price or goods sohl but not delivered is a suit for recovery of a 
debt®® 

{4J$) BkontU v. 0. S., 53 L.W. 69 : (1941) 1 M.L J. 467 : (IWl) 

H.W.N. 05, 

(47) M 0 tkai Meera v. Abdul Kbader, 49 L.W, 391 : (1939) 1 M.L.J. 628; 
1939 M.W.N. 279 ; 1939 M. 471 ; 1939 M. 526. 

(48; PikJuiifi/n V. Suhbiiu^t, 63 L.W. 497: (1941) 1 M.L.J. 609: 1941 
1C.W.N. 670. 

(13) v. Vmthilin^a, 40 M. 31 (F.B.). 

(SO) SMraju v, VenkaUMotyam, 53 L.W. 191; (1941) 1 M.L.J. 36: 1941 
ail.W.N.49: 1941 J1.410. 

(Sl> Madhu V. Acki, 40 L.W. 526 : 67 M.L.J. 168 : 57 M. 1074. 
ist) Babm v. .YoofrfiJi, 22 M. 139. 
lS3) AeSarjia r. Acharjia^ 27 €. 38. 
m AJfcea V. PiW, 14 M.I.A. 40 (50). 

Aedbi Fhttu Y. Varm Reddi, 2 H.L.J. 34. 
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Amn^^ itai-^Debt maans « debt eitbeir due or aoeniiug dfie and 
4of>a not indude any annuity whiob baa not faiien due.^* 

Rent under €k»iitiaet--The definition of "debt exdudes rent as 
defined by ekuae (iV). So, rent dne under a khat was a debt as defined 
by etause (iii). There is no reason to exclude from the defimition of 
dabt ordinary contiactual rent falling within S. 3 

Bent in amars k a dsbt.^<— Kent in mpect of a period still in 
existence is no debt at all as the obligation is not complete.®* 

DivMeitd.'— A dividend declared by a Company after its due date, 
is a debt from the Company. A dividend ia not a debt until it has been 
declared/® 

S. 8 (iii) (ii)— This sub-section is added newly by the Amending Act 
XXllI of 1948, Madras. Any amount or thing paid or payable in excess 
of the borrowing will come within the scope of the interest. 

Saeiioil $ (Iv) : Rent --Rent is defined in 8. 3 (ti) of the Madras 
Estates land Act as follows 

* Rent ’ Jiieatts whatever is lawfully payable in money or in kind 
or in Imth to a landholder by a ryot for the use or occupati(»i of land for 
the pur}>ose of agriculture and includes whatever is lawfully payable 
on account of water supplied by the landholder or taken without his 
peroiiasion for cultivation of laud when the charge for water has not 
been conaolidated with the charge for the use or occupation of the 
laud. 

For the purpose of Ss. 5, 27, 28, 29 to 72, 77 to 131, 135, 136, 145 
to 148, 165, 210 and 211 and the schedule, rant includes also, (a) any 
lo<]»l tax, cess fee, or sum lawfully payable to a landholder by a ryot 
as such in addition to the rent due aocording to law or usage having the 
force of law and also money recoverable under any enactment for the 
time being in force as if it was rent ; and {b) sums lawfully payable to a 
landholder by a ryot as such on account of pasturage fees and fishery 
rents.” The sums payable under classes (a) and (6) are not rent proper 
within the meaning of the Estates Land Act and the above definition 
Kierely extends the procedure prescribed in the said Act for recsovery of 
iirrears of * rent ’ (hit* on the holding, to the n*coverv of these sums as 
well. So, these sums cannot be deemed to be rent for the purpose of 
scaling down under S. 15 {Hde 8. lf> also). The rent payable by a 
tenant of the landholder’s private kind is not included in the definition 
of * rent * under the Estates Land Act, so arrears of such will not come 
under S, 15 but have to be dealt with as dthti^. 


Ai' Fiitwtcaift* ifu<ia;i,21 M. 393 ; A«ad AU Mulla v. Byder 

(57) Hajasekharatmmi v. Pmnayya, (C.R.P. 260/39) 53 L.W. (S.R.C.) 36 i 

(1941) 1 (N.R.C.) 35. 

(58) Roy Ckc^udari v. ProBonna Kwmar BanerjL 38 C. 270 : 9 

M.L.T. I (P.C.). ^ 

(69) laehnmn v. ^or Banihan, 1928 All. 193 : 60 AU. 607 ; 108 I.C. 229. 

(60) S4mm, etc.. By . ; 2n r« ; (1896) 1 Ch. 669. 
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Klf ht U> ee^M r«lit illifli«4« Tb^ |m>prkt4>i of 
r'Hi th*^ stii£j^i to jukIi and tbo «ontmct provided that the 

J* V t»i p!%y AH unmml anioont of Rj». 2f*(> in return for the aiwign- 
ment. Thin annnal {>ayt»e»t of Re. SfOt) m an ordinary oontmotnal 
rent p^^id hy the \>^m^ not an jodt, hut aa eonaideration for t^e loamg 
\tf the mhi to t?rdleft Jodi from a third pemon. Even if the right is 
^itd to tW pr^n or one of the prs*on« who himself has to py snch 

the nature i^f th»“ jnivm^nt n* th*' proprietor will not be changed* 
Aewdinirly thu ataount payable aimiiallv i** not * r^nit * under this Act 

arri^arji fur f b' t^aiicellt'd bv^depHit under S. 15 .** 

Rent or MIehavanim* Hent d«nined in S. 3 (^r) of the Malabar 
IVnserv A^’t foSlrmi^^ : • Re!»t *’ meani^ whatever is lawfully payable 

in money or in knid or ui iioth to u jwrmn entitled to the use and occu- 
pation of land, by another, prniitted by the prson so entitled to have 
the tw' or ix^niption of the said land, for any purpse, on the under- 
^undjiiij, expie?wi or impli«Hl, that the pr.«>n so prmitUnl would py 
* o?Hwierate»o for such use or oiTupatioii.’* 

* Miehavarain ’ means whateirer is agreed by a Kanoimlar in 
i* Kanom *teed to lie paid priodically, in money or in kind or in both, 
ti’^ inr on b*h54if of the jenmi fH. 3 (jK Malabar Tenancy Act.] 

Kannrtham payable by ituimis or other landholders in Malabar 
1*4 spcihratly excluded from the de&nitioa of debt and kept out of the 
opmtiofi of the Act, the intereal thereon being saved from being sealed 
down by 10 which excludes poasessory mortgages like Kanom. 

Does Imduds ousts or Aare of land oess. -Coats inourred in 
re^ipect of recovery of tent and land cess recoverable by the landholder 
onder B. 88, Madras I^ocal Boardu Act, will not be treat^ as rent S* 16 
makes apeisi provision for the recovery of these costs only awarded in 
the decree. Therefore the costs of execution and costs of distress by 
the kudholdcr are ei|ttaUy recoverable as debts mtbject to Be. 8 and 6 of 
the Act, 

Eattul i dt — Katiubidti |odi or qpt^rent ppble by an Inamdar 
to the Zamiitdar b not rent and the inamdar cannot have the beneit 
of the pmviiioiis of B. 15.** 

ftmiVidy ledh ^ -The surplus reserved as pyaUe to mortgsf^ 
tPutappad) unde? a poiweawo^ mortgage (Efriiwsuai Pana^m) after 
apprtioiiis^t pait of usufruct in lieu oi interest due on mortpga money 
i% not rent.** 

Jodi pyabk to a landholder by the proprietor of an Amharam 
village sitiiare in a Zamitidari is rent in of which relief is claim- 

able under B. 15 {t|/* 


mi) Brnmuj^ A^fmr v. (ft^nttdamnUn C.K.P. 16^7/1^36 ; (1644) 

IMJLJ, c!ii.R.CjSa. 

(US) ms, ete., 1636) ; 01 L.W. (B.R.C.) 55. 

m Vaiwdif r. Mmmm, 53 UW. 536: (IMO) 3 VLUJ. 713 : 1610 M^WJT. 
Hlil 


. ^ ¥ ^relsUsm V. CMtor, IC.R.T. 1330/1330K S3 

UW* At (1041) I ICXJ. ih.RO 45s 1641 3LW.H. 46. 
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Trti Tmj tux is not rt*nt within the meatung of the Act and 
a ryot in posaession of trees in a holding in not entitled to relief nnder the 
Act in respect of tree tax.** 

Paaya Kychtts* - In the of what are known as Pantfa K^hki 
when the general tenor is to refer to a mortgage of land on wmch a 
theoretical rent m fixed and oat of that rent part goes towards the in- 
terest dm on the mortgage, |^rt towards the assesement and the balance 
is payabh^ to the mortgagor and when there is also a clause to the effect 
that, if the mortgagor comcii to redeem the mortgage, he would be en- 
titled to <ledttct the arrears of this so-called rent, the amount payable 
to the mortgagee is not rent to which S. 15 applies hut a contractual 
payment under the mortgage.** 

Seottoii3(v} : Creditor. - The definition of the cn*ditor was included 
by the Select Committee. The definition does not warrant an extended 
interptetation of the term 'creditor* as including a person beneficially 
entitled to the amount lent (i.e., the creditor in the ordinary sense of 
the term rignifica a person to whom money is due).*’ 

Bi^niee,— A pronotc wliich was made up partly of cosh oonmdera- 
tion and partly of interest due under a mortgage was sought to be scaled 
down as a^inst an endorsee of the note. Tlie endorsee comes within 
tho definition of a ** Creditor ** and he is an assignee of the promisee. 
S. 120 of the Negotiable Instruments Act does not prevent the setting 
tm of a discharge by virtue of a subsequent statute to the extent that 
the pronote was for interest on mortgage.** 

^ IBqaiiaUe isslgime.^ ^creditor’ does not include an equitable 
assignee whose legal title has to be enforced by an entirely new contract 
with the debtor. 

If there was a writing at the time of partition in a joint Hindu 
family evidencing the allotment of a debt to a person, that would be a 
legal assignment giving that person, the jwsition of a creditor, and the 
aapiignee of the former creditor would be the same creditor. If the debt 
is a mortgage debt, the partition deed must be a registered one. 
(Gorinda Snir v. Srimrnm PaifuTy 1949 M.W.N. 81). 

IlLUSTRATIOXS. 

As a of partition, or other arrangement a debt due to a 
family l^ecouies split U[> into ii number of individual pronotes, etc., in 
favour <if the memb^Tw. They may in one way he regarded as notes 
in favour of equitable assignees (the divided members of the family) 
of the original creditor, the joint family.** 

(66) (O.R.P. 2121 19.^9), (1940) 1 M.L.J. (N.R.C.) 46^ 

(66) VaUiaraja v. KochaykM, (C.R.P. 840 to 850/1939), 6$ L.W, (S.R.C.) 
60 : (1941) 1 M.L.J. (N.R.C.) 00 : 1941 M.W,N. (N.R.C.) 60 (2). 

(07) Varudamjam Pillai v. Kriahnamuriki PiUai, 62 L.W. 696: (1940) 
2 M.L.J, 604 : 1940 M.W.N. 1067 : 1941 M. 321 : I.L.R. (1941) M. 248. 

f !) Karuppan Oo*'indiiii v, Nampamuami dt Co., 64 Ii,W. 677 (1941) 2 
808 ; 1942 M. 169. 

(69) (C.R,P. 130a;i939). 63 L.W. (S.R.C.) 29 : 1941 M.W.N. (N.R.C.) 34, 
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H»st 1 *?+^ i« naifif^ of thi^ fether which was 

m n-.Mm* <»f thf tb«* latter nmkr th** dcfimtiou of 
i% < i*<i thr^ mm^. ij\^ th« joint family.’® 

StiCMtIvt AssIfllM. Th<^ <)ot 2 nitii>n ' c!rtMiit4>r * catf^ndn not only 
t 4 » 4 tir^t ^ahii^qiiimt assignees. Thfi nnmWr 

ni Imkr^ in ? ht‘ makf'j m «litT**n*iu*4i. Tho point dimply 

H that th*^' niton At V ha^, ttt ot th^ debt, fnieoH^led to tlie 

r'i^hf ot ' n^htoj ij. Atrirtly the name nenite a.H the brnt 

h.i< ' ' 

S* M*?*/ uitl*''^ Will an to the appheation of the Act, 

ffw,. j jt *.‘^ uht o‘ the nni^raii h made in the province of Madras to 
he t<4'riornie4 , i another j>ro\jncf* urid *m^iied to a rt»»idciit of this 
pTfO iiifc or a nf'^nieht <»f another province. The Act does not deal with 
Hio’h i|i:<‘Mt!or»s haA the tiencral law applies. The general principle is 
that the kw oi <onu»rt tk* law of the place where the eontmct ia 
(*>.) the inl*ici r^ntrurtm.'^* When the contract is made in 
one roinitry tri be performcil in another conntry, the law of the place 
where iontract ha?!' got to be jk*rfonjied governs so far as performance 
3 s concern, >>d,’ ' A cutitnirt ulnch is to be execute»l partly iu one 
country avA ptrtly in ano:h'‘r lountry, may be governed by the 
land of each eountiy,’^ 

In the ca^M’ of Negotiable inatmments (ride S. 131 of the Nego- 
nahlc Instnun* fits Act? the law of the place where they were executed 
in uude (siialk gi^verns. An amendment proposing that assignees 
should as over the amount of consideration for the aasignmeut w^as lost. 

$. 3 (fli : Mortgagee. The dcHnition of mortgagee includes his 
heirs, legal n‘pie>»eiiiativea and assigns. This is added newly by the 
Amendment Act XX U1 of lUlf:^ to cover up cases of mortgagee creditors 
m view of the >c*‘.v 3. 1) (A) added. 

4 . Nothing in this Act shall 
1 "H****. affect debts and liabilities of an agri- 

IfeAwi* "* ' culturidt falling under the following 

liea<ls :- 

(a) any revenue, tax or cess payal>le to the 
Provincial (iovernment or any other sum due to them, 
by way of loan or otherwise ; 

(fe) any revenue, tax or cess payable to the 
Ontm! Government or any other sum due to them, 
by way of loan or otherwise ; 

(W »C,B.V. 19W,M», (n»») 2 MX-l. (S.B.C.m 

XodmStnniMjy. ». I ntetomidi, 89 L.W. 4Bi^ i); (IMO) 9 
8I»« IM» 1I.W.S. lOM : 4M1 M. 74 {!). » . t » Ji i. 

Clift JUsfMi v. PSW) IfcE. 118. 

Bmhkh V. AiW, (IflM) iuC. 814 (898)1 

(7$ B« JfMiMMCr, (19U) t Cfc. 871. 
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(e) any tax or cesfl payable to any local autiboi^iby 
or any other sum due to them, by way of loan or other- 
mse; 

(d) any debt contracted on the security of house 
pr<^rty alone in' a municipality, a cantonment, or a 
panchayat which was a union before the 26th August, 
1930; 

. (e) any liability in respect of any sum due to any 
Co-operative Society, including a land mortgage bank, 
rostered or deemm to be registered under the Madras 
Co-operative Societies Act, 1932, or any debt due to any 
corpcnration formed in puiauanoe of Act of Parliament or of 
any special Indian Law or Royal Charter or Letters Patent; 
(/ ) any liability arising out of a breach of trust ; 
(g) any liability in respect of maintenance whether 
under decree of Court or otherwise ; 

(A) any debt or debts due to a woman on the 1st 
October, 1937, who on that date did not 
property, prodded that 
the vcU m of the property owned by her on 
that date, indvMng the principal amount of ddt or deids so 
due, did not erased Six thousand rupees. 

Explanation -¥at the purpcwc of this clause, the 
houM in which the creditor woman lived, or any furni- 
ture therein, or her household utensils, wearing apparel, 
jewellery, or such like personal belongings shall not be 
regarded aa property. 

(i) any wages due to any agricultural or other 
rural labourer : 

Provided that where the liabilities mentioned in 
clause (e) arise by reason of au assignment to the Co- 
operative Society, such assignment has taken place before 
the Ist October, 1937, or is an assignment to such society 
of a loan granted by a Co-operative Society. 

NOms. 

Thb cnuiaeratt**t the of tvkicli are 

tVom the ujieratiou of tli** 

Clauses («) to ((•).-- ( la (/n to {c} ext^iupt debts <lue from 
agriculturist to th«^ l^rovincial Government, or Central iTorernnxent 
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or Aottomm Tlw rmmksr explami* the reason as follows : 

ll atwl w^n* wntt<f*« off, no object or advantage 

in j Miiti h' ivt' the |a»oplc by ibc pa*wing of this Act. If reveimefl, 

tax>‘s were exempted, it was, bemuse they were neoesaary 

for tmjr^frd admirnstration* The procedure adopted by the Govern^ 
mat granting loans and collecting them waa different from that 
ad'>pvd by private individnak Further, the writing off loans or in- 
fpwi thereon was a matter of executive action, and that oourae was 
availabl*\ and nerd T»ot be dealt witli by legislation. The Government 
mttnot AtTonl to and not leave interest on loans to get into arr«»ars as 
priv%u* creditors do and thua leav-e a burden, by sheer charity it may 
i»e, h^l u >0 great for the debtor to I>ear.’* 

S* 4 (a).-- -Where a person in of a property, practically 

in the eupacity of a tecidver of Court L^s paid the revenue therefor 
to the Frovinckl Government and aubm^quently brings a suit for re* 
roverx' of the amount m paid from the defendant who was originally 
tiabte to pay the revenue, the defendant ia not entitled to have the 
liability scaled down, since the aamo is in respect of the revenue coming 
within i*. 4 fu). The expreiwiou ‘ Liability falling under the head of 
revenue due to Government ’ does not imply that the liability to pay 
the revenue to Provincial Government should be subsisting or that the 
attit itself ahouM be dixectly bv the person entitled to claim the revenue 
for itHioveiy of revenue as suck’* 

Bent due to IHstrlet Board,— Under S. 63 of the Madras Local 
Boards Act the administration of a Chatiam was made over by the 
Board of Revenue to a District Board. A decree was obtained against 
a of certain properties which fanned part of that trust by the 
Board in respect of arrears due under lease. The money payable under 
decree comes within clause (c) as a sum due to local authority and the 
defendant was therefore outside the protectiou of the Act.’® 

& 4 (c),— When the rent is paid to a District Board as Manager of a 
Chatmm estate, it is a payment to District Board as such of money 
which goes into the funds of District Board, though earmarked for a 
paiticuki purpose. The paynumt of rent in such circumstances would 
©ome within the category of any other sum due to them by way of 
loan Of otherwise in S. 4 (c) and the exemption specified in that Seo- 
tkm wilt cover that liability even though it partakes of the nature of 
rent. It makea no difleience whether the rent in question be an ordi- 
nary contractual rent or that governed by the special |»ioviaions of the 
Ma^s Estates Land Act to bring it within the meaning of rent under 
the Act.^’^ 

(I&) 4mmd v, FmaMols Pidki, 58 LW* 80 1 (!945) 

3 mi msiL w.K. m: ifiaaitm 

(TO) ihMO BEMSd vf Wmd fm4m r« Pstearmr, 50 li.\V. 

mi iimi f itLJ, aisi liwdi, tis; loso il £ur. (1940) 

it w, 

fit) r«shi«a 85 L.W. 203: 
{IOd|t|tANi>418: l»aM.WJ0,tl5: IOI0BL4O3. 
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S« 4 (i)* — D^bttt coixtntctod on iheaaonrity of bom property alone 
are exempted. Bvea if tbe eecnrity oomprieee along with the house 
property m a Mnnkipality m agricultural land or any other movable 
property^ thift dam would not apply. The debt mnet be one that 
ehouid ariae out of contract If m debt arises by way of damages 
for wiongfhl withholding of monks, or operation of law, this dam 
would tio4 apply. 

How prt^wr^.— House property indndee the site on which the 
bonne stands, the garden, compound or vard attached thereto.’ 
Vacant rite, which is part of a compound of tne house, though it bears a 
different paimash survey number from the compound, k not sepamte 
from the compound and is held to be house property.’* But a vacant 
site which is not appurtenant to a house or necessary for its enjoy- 
ment, though it is suitable for building purposes and it is to be bmlt 
upon, cannot be eonridered to be house property, until the building 
operations have at any rate started. 

Where a mortage covered two separate plots, one with a building 
and the other a vacant rite with no boildinj^ it cannot be said to be a 
mortgage of house property only within the meaning cd this dause.’* 


Bm 4 (d).— ‘Where a debt contracted, on the security of a municipal 
house property alone existing on l-lO-ldSt and in respect of that a 
prelimimy d^ree was passed before the Act came into force, that 
debt is excluded by the terms of S. 4 (d) from the operation of the Act 
and any additional security in the fi^pe of agricultural lands after 
tim Act ismmto fence in respect of that decree amou^ cannot retros> 
peedM^emte adebt oontraoted on the security of property other than 
municipal property so as to brii^ into foioe 8a. 7 and 8 and exclude 
B. 4 (d).** like &ct, that by reason of the personal covenant in a morb- 
gage deed of horn property akme ina municipality, the debt might be 
enforced against other property belonging to the jud^ent-debtor, 
cannot make it a debt not contracted on the security of house property 
alone in a muniripality. If and when a personal decree is passed, it may 
be open to the jrmgment-debtor to contend that tim liabihty under the 
personal decree is not one within the exception contained in S. 4 ^ 

Where a mortgage comes under 8. 4 (d), a subsequent pronote embody- 
ing the interest therein is not liable to be scaled down.®* When a 
mortgagor has given as security for his debt some houses and other 
lands and not the buildings standing thereon which belonged to third 
parties, it cannot be said that he contracted the debt on the security of 


(78) Namasiwffa Mvdaiiar ▼. 3nnitia$» Ifengar, 60 L.W. 61B : (1939) 

$ iLLJ. 782 : 1939 M.Wd^. 1 148 : 1940 M. 64. ' ^ 

(79) Pimnamhaihm Cketty r, Raman CheUiar, 60 L.W. 181 : (1939) 2 M.L.J. 
333 : 1939 M.W.N. 731 : 1939 M. 789 : I.L.B. (1939) M. 043. 

(80) Muthakaruppan ChtUiar v.Subbiah Chmiar, 64 LW. 488: (1941) 

3 M.L.J. 863 : 1041 M.W.X. 091 ; 1042 H. 34. ' ' 

(81) Saiyamrauam v. rwwieora JSastrulu, A, No. 187/30, (1941) 2 M.L.J . 
(N.lt.C.) 47. 

(82) t. i?am<wioamt, 66 I*.W, 609 : (1942) 2 MX J, 420 : 1942 
M.lVdII?'* 744 : 1943 M« 63. 


6 



hi Thk Aiiim run Hkukf A< c I 

proprty m to eximipt th*' Aebt from operation «f th*^ 
Aet***'* Ati oil *‘npnt* ni u mortKUS£*'<l ami vacant wi to atljianmg 
it and O’*#**! for Htorinj? ^rain and surrounded hy wall vontaiiiinj^ a nhed 
follH mulor ihis Houa«^ and garden attached to it muat 

\>e considered one item of propt^rty. The fart that there, are a few 
tmu in the rorn{M*und surrounding the bousi^ or adjacent to it would 
not make it a ddh^ent pro|>erty and the <^omiK>iin<l would go with the 

In cannot U* .^aid thrn there is no debt contracted on the aecurity 
of hou.^’ proprtv m«*r»‘iv l»**cau»e a mortgage ilischarged a pre-existing 
4^imple tnmt^y d^'bt. Nor t*an it be said that the liability comprised in 
the porsonai covenant emlKHlied in the mortgage is a" separate debt 
not eontracttd tui the tu^curity of house property.*** 

S, 4 (c). -This clause exempts debts due to Co-operative Societies, 
Land Mortgage Banks, which are the national credit organisations oon- 
atituted for doing magnanimous and beneficent services towards pro- 
itiotion of thrift, self-help, self-reliance and mutual aid among agricul- 
turists by providing benevolent credit system. In opposing an amend- 
ment to delete this clause the Premier states the reason as follows:— 
The credit system of tin- C 'o-operative Societies is not less important 
than the functioning of the Government in regard to the agriculturist. 
Even on principle, apart fmm the actual practice and &ct, (^-operative 
Societies, wherever they Imve been borrowing, have borrowed from 
among t^ members, from among a gmup of agriculturists and it would 
be impossible to treat the (.'o-op<*rat.ive Societies as an outside body. 
Apart from the legal principle, 1 submit that it would not only not 
help the agriculturiLsts but would interfere with their loans. That is 
the reason why from the vt-^ry outset the whole organisation of Cb- 
operative ScK^ieties and Laud Mortgage Banks wm excluded from the 
operation i)f tins measure.*^ The amendment was lost. 

S« 4 (c). 'liabiltty to ImpMlal Bank.— Where there Is no transfer 
in preaenti of a debt or decree in its favour by Imperial Bank to a third 
l^erisoti luzt a more agreement to transfer in future the firuits of 
the decree, tlzat debt is one falling within S. 4 (e) and cannot be scaled 
down.**'^ 

Corporation formed in pursuance of any special Indian Law.— The 
Reserve Bank of India uml the Imperial Bank would be Corporations 
formed uizder special Indian Acts, the Reserve Bank Act and the 
.Imperial Bank Act. A <le<'ree in ftwour of the subject Bank 

(831 Jikkiuii^ibi v. Atmal L.W. H51 : (1W2) 

X 3LW. 487 : lOUlM. U\ 2i»:. 

(84) fiiMdtMltiti \ . Kupit ^ On L.W. : (l047» L* 

M.I 1 .J. 27S t 1047 M.W.X. 542. 

(aV) A.A.A,0- X64.40 : 01 LAV. (»S.R.C.) 7H, oVMc Hnnfjtir*^ 

(8&) S^ifataihammu v. MtiiUkariumra0, (C.B.P. 537/41) (1041) 1 M.W. 
(X.R.CA61. 

th^\ K^$lmmutihi V. Impemi Bank vf India, C.E.R 1145/41, (IS4I) 
t M.U. (K.BI?.) 10. 
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oimRot iwalwl down.** A Society formed under the Societiee 
Keffutration Act (XXI of 1860) fell* within the meening of thi# 
cl»a»e.** 

S. 4 (/). Thi* clBuse doe* not extend the protection of the Act 
to the liabilities ariring out of a breach of trust, whether express or 
implied. It w an equitable principle that persons who arc ^ilty of 
breach of trust ehonld not escape from discharging theit liabilities to 
the fullest extent. There are other obligations in the nature of trust 
which are specified in Chapter IX of the Indian Tmete Act II of 1882*® 
and this clause covers such trusts as well. 

In onler to invoke the application of this clause, it must be satisfied 
that there exists a fiduoiaty relationship (e.p.) as that of a trustee, 
executor, partner,** agent,** guardian, or 1^^ adviser. The breach of 
trust may be positive as in the caass of dishonest misappropriation or 
embezslement of the trust property, or dishonest use or disposal of the 
trust property in violation of anj* law, or contract governing the dis- 
charge of trust or may be negative as in the cases of cmpahle negligence 
or wilfid default of the trustee. 

CoHiunBets. — In the case of co-owners like co-heirs of a Mofaam- 
madan, succeeding to his property, the liability of the managing co- 
owner U> the rent is not a debt within the meaning of the Act and if he 
collects outstandings and income due to wwnmon estate and invests 
them for intorost, he can be made liable, in a suit by his co-owners for 
the diviiuon of their shares to pay intereat to them on their share of 
realisation by nianatgng owner and this clause does apply to such a 
liability as it is coveted by S. 90 of the Trusts Act and by virtue of 8. 95 
of tlmt Ac! he incurs liability to psv interest under S. 23 of the Trusts 

S. 4 (/} : Executor’s Usbllttir. — Where an executor did not pay a 
legacy but used the amount for his own purposes giving the legatee a 
oicmoiaudum ter the amount so appropriated, the legatee’s .suit for the 
lecoveiy of the amount set forth in tlie memorandum is clearly one to 
enforce liability protected under the section.** 

“ Aiiting out of breach of trust.”— The words " .^i.siiig out of 
breach of Trust” should not 1«; read so as to cover any liability which 


(88) ThammarMi v. Imperial Bank of India, (O.B.P. 1379 3s) { 1940) 2 
(N.B.C.) ai. 

(89) BaMnamma v. Venkataramdae, L.W . .’>49 (I) : (I(i4U; 8 H.L.J. 
634 : 1940 hLW.K. 1016 : 1940 U. 949. 

(90) ifotfai ifrera v. Atdal Khadtc 49 L.tV. 301 : (103U) 1 )I.L.J. 338 : 
mOX.WA!.S79; 1939 3A. 471: l.L.K. (1939) U. 626. 

(91) OJtcMl duiifnee of iladran v. Krithnaji. 1030 H. <!S3i 31 L.IV. 792 : 
1030 V.W.N’. 383 : 69 M.LA. 7S8. 

(92! filial Attigner »f iVvir-n v. Kri^hnaji, IU33 I’.C. 14S (160) ; 37 L.IV. 
7S0 : 6.7 M.L..1. 1 : 1933 M.W-.N. .">7.7. 

(93) Mottai Mtrr i v. AhlU Kh^iln. 49 L.W. 391 : (1939) 1 J1.L.J. 628: 
1939 H.1V.X. 279 : 1939 M. 471 : I.L.B. (1939) U. 633. 

(94) T. X.\.0. 138/39, (1041) 

2 MJ..J. (b'.K.O.) 48 {2i. 
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it in ftny wtv* eonr.wf*''! I'f trust. The object of the teetiim 

it to prevetii diuhtuicet trui*t«f» from {.leading «he Act in onler to retain 
the fresla ...f tii^howceJi. Wh. n a thiol partv rivet tecurity for the 
due tlFifchiftt'! by a under fiduciary n'latiouebip of his dntiM, 

the sotHv incuts to the ln'oeficmry a contiactuiil liability which is en- 
foTceahk only in rate, tb« trusts winrait" a breach of trust. Such a 
iiabihty can 1» scaled down and is not one arising out of breach 
of trait.** 

Sod*! plOTi oWgatloB.' -The liability of a son arising out of his 
nioBs oi)ligation to diwharge the father's debt originally arimng out 
of breach of trust is pnrtecUri by t». 4 (/). and acconlingly it can 
tw sealed down.** 

Depmaea. —Where the proprietor of a Kattukottai Chetty family 
firm received in deporit the »inihan moneys of his daugbter>in-law 
under an oMigation to hold it for a particular purpose, the character 
of deposit is such as to make the powtwn of the recipient of the deposit 
analogous to that of a trustee, and the grandson who succeeded to the 
firm cannot ask for scaling down of liability by reason of S. 4 (/).** 

(Alt Fond.— The liability of a subscriber who bids at a chit auction 
and takes the pool at a discount, execu^ s security bond or mortasge 
to gosnmtee the disdiatfa of his oblimtion by the payment of hia 
fhtw instalments, it a liability to which the Act appdiea. Then is no 
question of breach of trust if he commits default and this clause does 
not apply.** 

Punbaier ol a Hypodieea. -Whue a purchaser of a hypothecs 
execute.! a pronotc t<» the mortgagee for the balance due under the 
mortgage, and a suit was brought against him, even asbuming thw 
Uabiljty Itad its origin in a trust, there has been no breach of trust.** 

S. 4 (g).— The object of this clause is that persons whose sole 
means of support » a paltry maintenance allowance are in need of a 
larger measure of protection than even an agriculturist. Mamtenance 
is not defined and cannot be supposed to have any technical meaning. 
Where a payment is meant for maintenance of the decree-holder it 
will come muter “ maintenance".* 


AHIgnBiMt Mi tai flea ed naiatHUUiee.— The mere fact that 
an asset of joint family by way of debt due to it was assigned to 

“ L.W. ewTTlMl) 2 MJUJ. lOOS : 

iftil M.W N 1042 * llHt If* 20>2. « 

(M) v. SIctosMta, C.R.P. SSSfl/SB. (1941) S H.LJ. (NJUC.) 

AXO. No. 4*3, * 47St44, M )UW. (S.R.C.) 111. 

(97) ^MnsmMiM )wr v. Siralmmi A*W. OT L.W. 84 ; (1944) 1 HXJ. 88 : 
1147 M,WJ(, lit : 1949 M. SM i «8 1.C. 117. 

(geiOMbmiM V. drtWHMe, (aR.P. SS1I/I939) (1941) 1 ICJU. 

e(jU)L)t8. 

t|4i Jlsstlhww (Miwar v. FscnwwMj Pmbgiaeki, 68 h.W- 668 t (1949) 
8lt.l/«lli 194* ItwS. 19tt >1941 ^69. 

(i> (Axa 7;i#4*) (I***) 1 Mjur. (n Jt.a) m. 
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plamttff in Ueu of mainteasaoe will not maloe tiie liability of the 
(Wbtor a liability ia tespeot of maiatenance protected by 4 {g)»* 

Ajsigim.— The wording of this sabeection is wide enough to 
trover olaims not only of persons eatitied to be maintained but also 
amgaees from them of their right to recover arrears of maintenance. 
So an assignee of arceais of maintenanoe bringing a suit for their 
reoomy is entitled to pxoteotion.* 

4 (h).^The object of tUs olaase is to exempt from the operation 
of the debts due to a woman, who is entirely dependent on each 
debts. The essential ingredients are, (1) the debt must be due to the 
woman on 1-10-1937 ; (2) the woman should not own any other pro- 
perty on 1-10-1937 ; and ($) the principal of the debts due to her on 
1-10-1937 should not exoe^ three thousand rupees. 

Dms to a WOOUUI on 1-10-1937.— The crtmial date is 1-10-1937^ 
The debt tnust be due to a woman on 1-10-1937. 

ILLUSTRATION. 

A debt was originaiiy due to a man who died daring the pen- 
dency of a suit thereon and his widow was im^eaded as his legal 
representative and a decree was passed in Imr favour. On 1-12-1^ 
she trani^ned her decree to another A. The deed of transfer recited 
that the transferor will, if there be any obetruction at the time of the 
recovery of the decree debt, dear such obstruction at her own expensct 
The transfer was ultimatdy recognised by the Court on 6-2-1937 
after wbkdi date trsnsferee akme bmme entitled to execute the decree. 
.;Vfter recognition of the transfer by Court so far as the judgment- 
debtor was concerned, the only person to whom the debt was payable 
was the transferee and the trai^eror ceased to have the right to recover 
anything from the judgment-debtoi. 8. 4 (A) does not apply to these 
circumstances^ 

It is sufficient that the debt was due on 1-10-1937, though the 
time for pajrment of the same wholly or by any instalments had not 
i*et arriv^. The fact that a woman acquit a debt by assignment 
t^fore the Act came into force is irrelevant and she is exempt from the 
operation of the scaling down provisions.* Where a widow succeeded 
by operation of law to a debt of her deceased husband, it was neverthe- 
\m a debt due to her and that it was not liable to be scaled down and 
further the widow's estate in such a debt with its restriction is not taken 
oat of the operation of S. 4 (A). The debt need not be one advanced by 
a woman herself in order to claim exemption.* 

(2) V. 65 L,W. 118; (1942) 1 M.L,J. 290 : 1942 

1I.W.K. 182 (1) : 1W2 it 38S : 210 LC. 628. 

(5) SwAarsom Boo v. 56 L.W. 238 t (1943) 1 339 ; 1943 

M.W.N. 266 ! 1943 M. 487 : 210 I.C. 626. 

(4) JOotojrva V. (C.R.P. 2226/39) (1941) 1 U.LJf. (N.R.C.) 74. 

(6) Ammal t. Potter, (C.B.P. 1470/39), (1940) 2 M.L.J. 
fN.R.O#) 67. 

(6) (O.R.P. 107/39) 51 L.W. (S.R.C.) 26, 
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Principal amount of debt. — The argument that for the purpoBe of 
S. 4 (A) tjbie principal of debt or debts means the principal of some 
antecedent debts is nob sustainable.’ 

ILLUSTRATION. 

Plaintiff a woman obtained decree, for Rs. 14,500 plus Rs. 1,450 
being costs of the suit in 1936. The judgment-debtor applied for 
scaling down the said debt. Tt is admitted that the original principal 
is only Rs. 2,000. The judgment-debtor contended that the word 
' Principal ’ must be understood in the dictionary sense of the word and 
not in the sense of original principal borrowed as per the other provi- 
sions of the Act, Bub the principal does not mean original principal 
(notional principal) of some antecedent debt. The plaintiff 
is not entitled to claim exemption as the sum of Rs. 2,000 original 
principal borrowed plus cost of Rs. 1,450 awarded to her under the 
decree amount to more than Rs. 3,000 and therefore the decree is« 
liable to be scaled down. ® 

Benamidar. — ^When it is urged against the plea of exemption that a 
woman is entitled to a mortgage bond which, when taken into consi- 
deration, would take her out of the pale of exemption, she met this 
contention by adducing evidence that she is not the owner of the bond 
but is only a benamidar for her adopted son. The question being 
purely one of ownership of proceeds of the mortgage debt to which the 
ordinary law applies, there is no reason why it should not be open to 
her to sustain her plea by adducing evidence that she is not bene- 
ficially interested in the mortgage though it stood in her name.^ 

Pronote for coUeelion. — X pronote of 4-^1935 (in renewal of 
prior notes) executed in favour of a woman was endorsed to pUiintiff 
for collection only on 25-2-1938. The endorseiuent being for collec- 
tion only, the debt is due to woman on 1-10-1937 and cannot be scaled 
down.^® 

S. 4 (h). — ^lu regard to a debt which is sought to be scaled down 
under the Act, no benami can be pleaded, but when a question arises 
as to whether a woman claiming exemption under 4 (A) owns other 
property or not, it is permissible in the course of the investigation in 
regard to such property, to entertain and enquire into a plea of Benami^ 
wfich may be raised in respect of its ownership. 

Pronote for collection. — In an application under S. 19 to scale 
down a decree obtained on a pronote by its endorsee, it is not open to 
him to say that as he was a transferee for collection from his sister of 

(7) Timtmyi Amnid v. Muthu Moopamr. C.R.P. 1045/39 54 L.W. (S.R.C.) 
S9 : (1941) 2 M,L (N.R.C.) 43 : 1941 M.W,N. (N.R.C.) 92 (2). 

(3) Anantkamma v. Bama Rao, CJff.A. 632 & 533/1938, 54 (S.R.C.) 

10 : (1941) 2 MX.J. (N.R.C.) 50. 

(9) Rafif/amami PiUai v, Yasavammcilf 65 L,W. 127 : (1942) 1 ILL J. 289 : 
10aM.WJ^. 130 ; 1942 H. 388. 

(10)' Ratiumoami t. Venhaiareddi (C.B.P, 1012/38) (1940) 1 H.L.J. 

81. 
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the suit note, 8. 4 (h) is attracted on the ground that a woman is the rea 
owner of the note.^^ 

‘ Other property. — The woman should not own other property or 
1-10-1937, The “ other property ” includes land, whatever its value 
may be.^* The object of the Act is to protect a woman who entirely 
depends upon debts due to her but not on other property- It is 
provided that in calculating the value of the property owned by s 
woman on 1-10-1937, the house in which she lived, or any furniture 
therein, or her household utensils, wearing apparel, jewellery, or "suci 
like personal belongings, should not be taken into account. The 
explanation suggests to exclude only that portion of the house in whiol 
the woman creditor lived (i.e.) the portion of the house which was 
actually occupied by her. If in one portion of the house she lives anc 
derives rent from the other portion, the rent so derived would becoixu 
other property and she will be deprived of the privilege of this clause 
Other property must be taken to refer to property other than a debt oi 
debts due to a woman from an agriculturist. The debt due to Ixer fronc 
a non-agriculturist would be other property. Besides fhe decree debi 
sought to be scaled down a woman was entitled to a half share in « 
mortgage debt due from another person but has no other property 
The principal amount of both these debts which were due on the Isl 
October, 1937, did not exceed Es. 3,000. It was contended that as sht 
owned another debt, viz., half share in the mortgage debt, she musi 
be deemed to have owned other property ”, and that she is not entitlec 
to the exemption. Negativing such a narrow construction Their Lord 
ships observed as follows : — 

‘^For example if a woman having no other property had twe 
claims, each for a small sum, say Es. 100 and an appheation was mad< 
to scale down one of the debts, the existence of the other debt woulc 
exclude her the benefit of the exemption, where if she had one claim fo' 
just under Es. 3,000, the exemption would apply. Such a construct! oi 
which leads to such startling and anomalous results cannot be acceptec 
unless the language used by the legislature is so clear and unambigu 
ous as to compel its acceptance. It is no doubt true that in th< 
construction indicated by us above, there would be the anomaly tha 
a woman owning jewellery or personal belongings worth a large sun 
could claim the benefit of the exemption for a debt of, say, Es. 2,50( 
due to her, a woman having a cla^m for a smaller sum but owninj 
one or two cents of land yielding of which may be next to nothing 
would be excluded from such benefit. This result is no doubt regret 
table and was, perhaps, not intended hut it is unavoidable on the presen 
wording of the provision .... There is no reason for adoptinj 
the petitioner’s contention which would render .the exemption mor 
illusory and the anomalies involved in its application more glaring 


(11) Jaganmiha Hao v, Narasimha, C.R.P, 1265/40, 55 L.W. (S.B.O.) 1 
(1) : (1942) 1 M.L.J. (N.R.C.) 28 (1), 

(12) Batcha JCawtri v. Lakaihmi AmmaX, (C.R.P, 213271939) (1941) 1 M.L., 

(N.R.C.)77. i i \ f 
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speeially when there is nothing in the language employed to support 
such a constaruction.’*^* 

Cows : Other property,— Cows are other property. They cannot 
be regarded as e^udem generis with “ Furniture household utensils, 
%bc. The possession by a woman of 4 cows is accordingly suificient to 
exclude her from the exception. ^ * 

The undefined right of widow to maintenance out of property of 
joint family of her deceased husband cannot be deemed to be other 
property. While the right of widow to receive a fixed amount month 
to month is certainly property, it could not have been the intention of 
the Legislature to exclude a woman from the protection of this section 
merely because, apart fiirom her income from the debts less than 
Bb. ^fiOO, she had the right to be fed and clothed out of the income of 
family properties.^ * 

Mainittiance, — Maintenance allowance decreed to a Hindu 
daughter is property within the meaning of this clause.^* 

Co-owners.*— This clause applies to a debt due to two women 
jointly or as co-owners and in such a case the interest of each woman in 
the debt and her assets apart firom the debt, determine whether such 
woman is entitled to claim exemption. Ordinarily speaking unless 
there is anything repugnant in the context, the singular includes the 
plural Any debt or debts due to a woman would apply to a debt 
or debts due to two women. The Court must look to the amount of 
the debt due to that particular creditor, and the amount of debts due 
from agricolturisfcs to that particular creditor.^ ^ 

BenamL— Where an assignee (of mortgage) decree-holder is a 
woman exempted under S, 4 (A), a plea in execution proceedings that 
the assignment of the mortgage to the decree-holder is a benami trans- 
action and that the real ben&cial owners were men and 8. 4 {h) does 
not apply is not open to the judgment-debtor, though it may be per- 
missible in litigation between the alleged benamidar and beneficial 
owner,^® 

Where a decree was obtained by the holder of a pronote which 
at least since 1935 has stood in the name of men, it is not permissible 
for the decree-holder to adduce evidence that the debt is really owed 
to a^woman in order to invoke 8. 4 {h). The liability of the 

. (13) Bamaawami Reddi v. Alagayammal, 51 L.W, 444: (1940) 1 M.L.J. 
534 : 1940 M.W.N. 309 i 1040 M. 421 : I.L.R. 1940 688. Overriding C.B.P. 

1072/38 ; 40 L.W. (S.B.O.) 58 (Srishaoswami Ayyangar,.J.). 

(14) Chenckamma v. Penchcdu Naidit, O.R.P, 790/40, 65 L.W. (S.R.O,) 6 (1) 

(6) ! (1942) I.M.L.J. (N.R,a) 10 (6). " 

(15) Pmimal OheUiar v, Machammal, AA.O. 23 6/45, 59-L.W. (S.R.C.) 63 

(2)(i). , 

(16) OhinnMi v, Venh(Ua Stdbamma, (CM. A. 500/38) 53 L.W. 76 : (1941) 
1 ML.J. 123 : 1941 M.WM- 296. 

(17) BhadmehdUm r. Naga Bupavaihamma, 52 L.W. 292 : (1940) 2 H.L.J. 
342 : 1940 M.WJT. 912 : 1940 M. 886. 

(li’R^) W**^^^**^^ V. Baghavamma (A.A.A.O. 141/39): (1940) 2 M.L.J- 
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judgment-debtor is to the decree-holder and to no one else, though 
the decree-holder may himself be liable to pay the realisation to a 
woman.*-® 

Assignee, a woman^—The view that plaintiff who is a woman is not 
entitled to claim exemption merely because her assignor a jaan is not 
entitled to such exemption is incorrect. Having taken the assignment, 
she became the owner of the debt. When she claims the benefit 
of the exemption it is no answer to say that the original payee is a 
man.*^ Where there is a debt due to a woman and a man and the 
amount of the debt due to each can be ascertained, if the woman is 
entitled to protection tinder S. i (A), to the extent of her inteie^ in 
the debt the debtor should be lef^ed relief, while he should be given 
relief to the extent of interest in the debt belonging to the man.* ^ 

Tiansler or Renewid.— This sub-section does not say expressly 
what is to happen if the debt due to woman on l-lQ-1937 is tranaferred 
or renewed or reduced by a payment in the interval between 1-10-1937 
and the date when the matter comes before the Court. This clause 
must be read as exempting from the operation of the Act that class of 
liabilities of an agiionltuiist which are excluded in Gl. [h) regardless of 
whether after 1-10-1937, a fresh document is or not executed by the 
same debtor in respect of that debt. 


ILLUSTRATION 

When a pronote for Bs. 3,258 was executed in November 1937 
in ftivour of a woman in renewal of earlier note of 1934 in her favour for 
Bs. 2,534 which was itself in renewal of a still earlier pionote of 1931 for 
Bs. 1,983 and she hied a suit in 1937 note and it was found that she 
owned no other property, S. 4 (A) applies in spite of the lenewaL** 

Change in Law.— For the words “ who on that date did not own 
any other pro;Mrty, provided the principal amount of the debt or debts 
did not exceed Bs. 3,000,” the words “ provided that the value of the 
property owned by her on that date, including the principal of the 
amount of debt or debts so due, did not exceed Bs, 6,000” are substitu- 
ted by the Amending Act XXIII of 1918. Prior to tHs change, women 
creditors to whom small amounts are due and who own some small 
additional property do not get the benefit of the protection, whereas 
women cieditora to whom much larger amounts are due and who do 
not own any other property used to get the protection. In 'order to 
remove this anomaly, t& change is effected. Thus women who on the 

(19) Suhbareddi v. Fenkaktppa BMi, 53 L.W. 245 : (1941) 1 313: 

1941 M.W.N. 203, 

(20) Muthu Achi V. Doraiawami Pillai 55 (L.W.) 457 (1) : (1942) 2 M.L.J. 
123 ; 1942 M.W.N. 432 ; 1942 M. 6e2 (2). 

(21) Oangadhfirudu v. MahMiahmawfm 68 L.W, 141 ; (1946) 1 468 : 

1943 M.W.N. 212 : 1945 M. 260. 

(22) Pammtsimranma v. K<Aayya 66 L.W. 493 : (1943) 2 276 : (1943) 

M,W.N. 610 : 1943 M. 6S6 ; 210 I. 0. 273- 
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relevant dates owned property not exceeding Es. 6,000 including their 
debts are now entitled to claim the exemption. 

Debts due to orphans^ aged and disabled persons.— In opposing an 
amendment which was proposed to include within the scope of this 
exemption debts to minors,, orphans, very aged and disabled persona, 
the Premier said that women for whose benefit this <?Iause is devised 
belong to a distinct class. Numerous difficulties would arise in defin-r 
ing them or ascertaining their fitness for relief. It would lead to 
enquiries whether a person was infirm or not and whether he was cap- 
able or not of earning a Hvelihood, and in the case of minors, the time 
that minority should be calculated up to— whether the date of inception 
of the debt or of the legislation. In the case of a woman, with regard 
to property it has been to a large extent a matter of tradition to extend 
the same difference with regard to tenure, with respect to life-estate 
and various other matters. In the case of others it would lead to several 
difficulties. As for orphans, what is the criterion 1 It is difficult 
to fix any. It would be difficult to define a disabled person. 
Regarding nmors, there was another difficulty. If they proceeded to 
differentiate in regard to legal rights of minors, any amount of complica- 
tion with regard to the rights of individual members of Hindu fiamilies 
would arise. Such difficulties would not arise in the case of women. 
The amendment was lost. 

S. 4 (i). — ^The wages refer to the earnings of labourers and artisans. 
The wages under this clause are exempted from the operation of the 
Act, as they rarely carry interest. A labourer is one who labours in a 
toilsome occupation. Rural labourer includes a • village labourer 
employed for any purpose, though not agricultural, 

5. Where an undivided Hindu family other than a 
Marumakkattayam or Aliyasantana 
or Tavazhi is assessed to the 
famiUes, etc. taxes Specified in provisos (A), (B) 

and (C) to S. 3 (ii), or falls within the 
category of persons specified in proviso (D) to the same 
section, no person who was a member of the family on 
the 1st October, 1937, shall be deemed to be an agri- 
culturist for the purposes of this Act except S. 13. 

NOTES 

With reference to this clause the Select Committee obselwes : 

This clause contains a special provision for undivided Hindu families 
which are assessed to any of the taxes which disqualify such family 
from being treated as an agriculturist. As originally introduced, the 
Bill applied to Marumakkattayam and Aliyasantana Tarwads and 
Tavazhis, In view of the impossibility of obtaining individual parti- 
tions in such families, the latter have now been excluded from this 
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clause A corresponding exclusion has also been effected in S. 6 
\rliioli relates. to the case of descendants of non-agriculturist members 
oif undivided Hindu families which are agriculturists ( Vide Report of 
Select Committee); 

The definition of “person*’ in S. 3 {i) includes an undivided 
Hindu family and it logically follows that if such a family is non- 
agriculturist, no individual member who is part of that “ person 
can be regarded as an agriculturist for scahng down his share of the 
family debt, even though such a member when individually considered, 
is an agriculturist withjn S. 3 {ii). This will be with regard to such 
persons only who were members of the family on 1-10-1937. 


6. Where in an undivided Hindu familj other than 
a Mammakkattayam or Aliyasantana 
Tarwad or Tavazhi which is an 
“ agriculturist ” within the meaning 
of S. 3 (ii), any member of the fanaily 
is not an agriculturist, then, not- 
withstanding anything centred, in S. 3 (ii), none of hia 
sons and descendants in the male Mne shall be deemed 
to be an agriculturist for the purposes of Ss. 7 to 12 and 
19 to 27 of this Act. 


S^ons and descendants 
of non-agrioulturist 
members of Hindu 
families to be non- 
agrioulturist. 


NOTES 


This section deals with rights of non-agriculturist individual 
members of an undivided Hindu family which is an agriculturist. 
In opposing an amendment proposing to extend the benefits of the 
Act to the son or descendant of a non-agriculturist becoming an agri- 
culturist on his own responsibility, the Premier observed : “ Clause 9 
deals only with undivided Hindu femilies. The only provision that 
it makes is tb’s : that in appl 3 dng the provisions of scaling down to 
un(iivi(ied members, questions would arise whether when one is a 
professional who is excluded from tKe operation of the Bill, another 
member of the family who is not a professional but is an agriculturist,, 
should be included — such questions would have to be solved. In 
dealing with such questions, children are made to take the status of 
their fathers in an undivided Hindu funnily consisting of many brothers, 
each one of whom has children. When the father who is an income- 
tax payer is excluded ftom the benefits of the Bill, his sons cannot 
claim any benefit. As regards reference to the benefits of the Bill, 
the benefits of the Bill cease with bis status as on 1-1 0-1937. It is 
not intended that for all time the debts should be scaled in this 
manner.” The disability is extended to his branch of descendants 
both in respect of family and of his separate debts, because under 
the ffindu Law his sons, grandsons and great-grandsons are liable 
to discharge his debts under the theory of pious obligation. 



62 


The Madras Agriculturists' Belief Act 


[S.6 


Where the father k a joint family is assessed to income-tax in his 
individual capacity and not as manager, the undivided sons would 
be able to claim relief under the Act. S. 6 contemplates the exis* 
tence of a larger agrioulturist unit oonsiating of a unit of seYeial 
branches, one branch of which is headed by the father who is disquali- 
fied from being an agriculturist in which case his sons would be equally 
disqualified so long as they were jomt and does not apply where there 
is no larger unit but the family consisting of father and son.®® A 
person whose estate has vested in the Official Receiver k msolvency 
cannot so long as that vesting continues, be deemed to have saleable 
kteiest in the estate. An undischarged ksolvent therefore lacks the 
basic qualification for the status of an agriculturist under the Act. 
Where there was at the commencement of the Act an agriculturist 
family consisting of two branches, the head of one branch being a 
non-agriculturist by reason of ksolyenoy, and the head of another 
branch bemg an agriculturist, the sons of agriculturist brother will 
be deemed to be agriculturists, while the sons of non-agrioulturiat 
brother would be deemed to be non-agriculturist.®^ 


(23) Sundaratn v. Svhba JRao, 55 L. W. (160) : (1042) 1 H. L. J. 327 ; 1042 
M. W. N. 101 : 1042 H. 402 : 205 I. C. 364. Indiradevi r. AudinaravanamnrtL 
66 Ii, W. 636 ; (1042) 2 M. L. J. 486 : 1042 M.JW. N. 762; I.L.R. 1043 M.294 : 
804 1. 0. 660. Suryanarayanamurti v. VircAu S8 It.W. 160 ; (1046) 1 M. L. J. 
802 ; 1946 206: 1054 H. 267 : LIk E. 1046 M. 64. 

(24) Zamndof of OhaHajpdUi r. Venkafram (1044) 2 M. I#. J. Il2 ; 1044 M. 
497: 1044 &C.W.K. 603. 


CHAPTER II 


Sealing down ot debts and future rate of interest 

Introductory.— This Chapter deals with the scaling down of 
debts of an agriculturist incurred before the commencement of the 
Act, and future rate of interest as well as costs. The debts are classi- 
fied into two categories, first, those incurred before 1-10-1932, and 
secondly, those that were incurred after 1-10-1932, the crucial date 
of 1-10^1932 being fixed to differentiate debts relating to pre-depres- 
sion period and post-depression period. In the case of the first 
category of debts, a modified form of Damdupat is applied under 
S. 8. If a debtor has paid twice the amount borrowed, his debt is 
deemed to be discharged. If less than twice is paid, the payment of 
outstanding principal discharges the debt, and all interest outstanding 
on 1-10-1937 is wiped out. In the case of latter category of debts 
which are treated on different footing under S. 9, the principal or such 
portion thereof as may be outstandMg is not affected and will have 
to be repaid. Lower rate of interest, ^.e., at 5 per cent, per annum 
is to be charged on them. Under S. 12, subsequent interest subject 
to 6i per cent, is allowed on the balance of a debt outstanding. No 
(iebt incurred by an agriculturist after 22-3-1938 will bear interest 
at a rate higher than 6J per cent, per annum. 

7* Notwithstanding any law, custom, contract or 
decree of Court to the contrary, all 
t by an amcnlturist at 

waled down. tJie commencement of this Act, snail 

be sealed down in accordance with 
the provisions of this chapter. 

No snm in excess of the amount as so scaled down 
shall be recoverable from him or from any land or interest 
in land belonging to him ; nor shall his property be liable 
to be attached and sold or proceeded against in any 
manner in the execution of any decree against bin) in 
so far as such decree is for an amount in excess of the 
sum as scaled down under this Chapter. 

NOTES 

This section is a niau(lator 7 proviaon for scaling down the debts. 

It is not in the discretion of crechtor or Court to scale down the debt 
but it is an imperative duty cast on the shoulders of the creditor and 
the Court as well, if the facts are brought to its notice. 
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Inlunetion suits, — It is in the first instance the duty of the creditor 
to scale down the debt. There is nothing in the section indicating 
that the scaling down must necessarily by the act of Court. It will 
be only in a case in which the creditor does not scale down his claim 
in accordance with the provisions of the Act, that intervention of 
Court will be necessary. If a creditor attempts to exercise his power 
of selling the debtor’s property mortgaged to him, without scaling 
down the debt, that would be an act of injury which the Court would 
prevent by issuing a temporary injunction on application by the 
debtor,^ In such a case when the creditor is about to exercise his 
power of sale under S. 69 of the Transfer of Property Act without 
the intervention of the Court, it is no answer to say that under S. 69 
of the Transfer of Property Act, the debtor will be entitled to recover 
damages if the mortgagee exercised his power of sale in an improper 
and irregular manner, ^ as the section is mandatory in its terms. 

Civil Courts, Village Courts and Panchayats,— By the Government 
notification No. 425, Fort St. George Gazette, Madras, dated 10-5-1938, 
all Civil Courts in the Province of Madras, Village Courts or Panchayat 
Courts established or constituted under the Madras Village Courts 
Act (I of 1889) are empowered to scale do'wn the debt. 

Debt ConciUatiou Boards. — The Debt Conciliation Board has no 
power to apply the, provisions of the Act to the applications before 
it under S. 4 (1) of the Madras Debt Conciliation Act (XI of 1936).* 

Payable. — The scaling down is only in respect of debts payable 
at the commencement of the Act. “ Payable ” includes debts that 
would become due on a future date.^ A sum of money is said to be 
payable when a person is under an obligation to pay it. The term 
“ payable ” is used in preference to the word “ recoverable ” which 
appeared in the original draft Bill as the latter word may imply 
the question of solvency of the debtor. 

Decrees before Act— The word « decree ” in Ss. 7, 8 and 9 refers 
to decrees passed before the commencement of the Act, These 
provisions are not free from ambiguity and may, at first blush, appear 
to lend some countenance to the contention that the non-obstante 
clause in S- 7, and the words “ whether the debt or other obligation 
has ripened into a decree or not” in S. 8, indicate that the debts 
incurred before the Act should he scaled down, irrespective of any 
decree passed in respect of them, whether such decrees were passed 
before or after the commencement of the Act. But on a closer exami- 
nation of these sections in the light of other provisions of the Act and 
the scheme revealed thereby, it is fairly clear that the reference to 

(1) Qomndaaimmi Nmchtr v. Je&wanmul Sowcar, 48 L.W. 631 : (1938) 2 
K.L.J. 920: 1938 M.W.N. 949 ; 1939 M. 66 : I.L.R. 1939 M. 296 : 183 I.O. 418. 

(2) Oovindaawami Naicker v. Jm}anmut Sowcar, (1938) 2 M.L.J, 918 : 1939 
1C. 4: 182 1.C. 672. 

(3) Bamaiujcmi ChtUi r. Bamachandrarao, 50 L.W. 813 : (1939) 2 M.L.J. 
789: 1939 M.W.N. 1106. 

(4) MneJwrcm r. Adaifamdh, 36 C»l. 986. 
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decrees is intended only to extend the benefit of scaling down to debts 
which had ripened into decrees before the Act came into force. “ The 
provisions appear to envisage the state of things on 1-10-1937 and 
the reference to contracts obviously relates to contracts before that 
date. It is therefore reasonable to assume that the word “ decree ” 
which occurs in the same context is also used subject to the same 
qualification. It is significant that the meaning provided, in Sa. 19 
and 20 for “ amendment by scaling down in .accordance with the 
Act and for stay of execution pending proceedings for such amend- 
ment, are made applicable only to decrees passed before the Act, 
and there are no similar provisions in respect of decrees passed after 
the Act. Similarly S. 18 provides for amendment of decrees before 
Act in suits instituted after 1-10-1937 by a proportionate reduction 
of costs also.”® 

Amendment after Judgment and before decree.— When a suit 
is dismissed by the trial Court on ground of limitation and is allowed 
on appeal, application to scale down is maintainable after judgment 
and before the decree. “ There was no necessity for them (judgment- 
debtors) to make an application for scaling down the debt until the 
judgment was pronounced allowing plaintiff^s claim. It is only after 
the judgment was pronounced in appeal, that any necessity could 
arise for making an application to scale down the debt or move the 
Court even orally to consider the question of scaling down the debt 
under provisions of Ss. 7 and 8 of the Act before a decree was made. 
It is not reasonable to expect a party to put an application which 
might never be necessary and it cannot be said that the omission to 
make an application before the judgment was pronounced debars 
the petitioner from making this application as early as possible after 
the judgment was pronounced and before a decree is actually drawn 
up. The law as laid down in Ss. 7 and 8 requires debts to be scaled 
down in a particular manner and if for some reason or other there is 
no need for anybody to apply for scaling down the debt as in this 
case, the judgment was pronounced in appeal, it could not be known 
that the debt was one which was enforceable in law and it would be 
going against the spirit of the Act which is undoubtedly to give relief 
to debtors to dismiss applications for relief which the Legislature 
meant to give to debtors on such a purely technical ground as the 
fact that there is no particular provision made in the Act for making 
application for scaling down under Ss. 7 and 8 of the Act.”* 

Decree wherein satisfaction is entered.— Where during the pen- 
dency of an appeal from a mortgage decree, hypotheca was sold 
and satisfaction was entered, there is no existing debt to be scaled 
down in accordance with Ss. 7 and 8 when appeal is heard, when 

(5) Kotmjyd v. Pmvnayija^ 62 L.W. 176 : (1940) 2 M.L.J. 203 : 1940 M.W.N, 
S09 : 1940 M. 910 : I.L.B. 1940 M. 1023. 

(6) Soma-sttndiiram v. Peria Karupvaii, 61 L.W. 606: 1940 M.W.N". 413: 

(7) ’ (S.A.“319;S5). 49 L.W. (S.R.C.) 11 . 
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the judgmeat-debtor has deposited tinder 0. 21, rule 89 of the Code 
of Gvil Pioccdure the amount necsessary to have the sale set aside 
and this amount having been withdrawn by the decree-holder in full 
satisfaction there no longer remains a debt to found an application 
for scaling down.® 

Agriculturist and non-agrieutturist debtor.— The right of an 
agriculturist judgment-debtor to scale down a decree should not be 
allowed to enure to the benefit of a non-agriculturist judgment-debtor, 
But a debt which is payable by the agriculturist does not fall outside 
the purview of the Act, merely because it is also payable by a non- 
agriculturist,^ 

Notice to non-agriculturist— Although the section does not 
expressly require notice to a non-agriculturiat judginent-debtor 
it is obviously desirable in case where the result of application for 
scaling down may be to increase the burden of another judgment- 
debtor.^® 

No sum in excess of the amount so scaled down slmll be 
recoverable. — ^This only applies to recovery of the full amount without 
getting it scaled down by coercive process leaving untouched the 
freedom of parties to enter into transactions militating against the 
Act. 

S. The only way in which a debtor may get back money 
which he has paid after the Act in excess of the amount properly due 
under the provisdons of Act, would be by establishing a right to refund 
under ordinary law on the ground, that payments were made under 
mistake. For this purpose, there must be a definite plea of set off 
supported by evidence showing that a mistake was in fact made.^^ 

Restitution. — The appellant held a decree of April 1934 for a 
sum of Rs. 616 and odd and costs amounting to Rs. Ill and odd. 
On 30-8-1941 he received by way of rateable distribution out of 
proceeds of sale of his judgment-debtor’s property in execution of 
another decree, a sum of Rs. 788-13-0. In June. 1941, an application 
to scale down the appellant’s decree had been filed. In October the 
application was allowed and the decree scaled down to Rs. 344, etc., 
and costs as originally awarded. The judgment-debtor applied for 
the restitution of the sum recovered by the appellant in excess of the 
amount of the decree as scaled down. As at the time the appellant 
recovered Rs. 788 by process of the Court Act had come into force, 
no more than the amount to which the decree was eventually scaled 

(8) Thiravia Ntidar Y, CheUa Nadar, 62 jb.W. 836: (1940) 2 M.li.J. 417 : 
1940 M.WJT. 911 ; 1941 M, 74 (2), 

(9) Ramierv^ JSrimvasiah, 52 L.W. 842 : (1940) 2 M.L.J. 872 : 1940 M.W.N. 

1218 * 1941 204 ; Numarasimmi Reddiar r. Mvthu Chpaiaswami Naicher, 

62 li.W. 836 : (1940) 2 M.L.J. 943 ; 1940 M.W.N. 1267 : 1941 M. 205. 

(10) Kiimaraawami Reddiar v. MutTm GojxUaewami Naichery 52 L.W. 836 : 
(1940) 2 M.L.J. 943 ; 1940 M.W.N. 1267 ; 1941 M. 205. ‘ 

(11) Armagiri ChetHar v. Kttpp^iaioami Chettiar, 66 L.W, 627 : (1942) 
2 M.L.J. 275 : 1942 HW-N. 641 : 1942 M. 655. 
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down was recoverable from the debtor under S. 7 which indeed laid 
a duty on creditors to scale down their debts in accordance with the 
provisions of Act provided the debts are due from agriculturists. 
The creditor, having notice of application for scaling down, which 
was then pending disposal, the recovery of more than what was ascer- 
tained was clearly wrongful, the debtor is entitled to restitution, 
S. 144 of C. P. C. applies provided the decree is varied or reversed, 
however the variance or reversal is effected, and courts have inherent 
power to order restitution under Ss. 144 and 151 of C. P. C. ^ * 

Sale prior to scaling down. — A sale held in execution of a decree 
which had been subsequently scaled down is not invalid as offending 
against S. 7, where it cannot be shown that the decree had been scaled 
down prior to the sale, there would have been no need to sell the 
property.^® 

As can be seen from S, 8 (4) and S. 9 (2) there is no bar to the 
debtor paying voluntarily the Ml amount of principal and interest 
as per the terms of the contract, any sum in excess of the amount 
arrived at by the process of scaling down. No refund of the amounts 
so paid can be insisted on. 

8. Debts incurred before the 
Prov^ for debts igt OctobcT, 1932, sball be scaled 
October, 1932. down m tile manner mentioned 

hereunder, namely : — 

(1) AH interest outstanding on the 1st October, 
1937, in favour of any creditor of an agriculturist whether 
the same be payable under law, .custom or contract or 
under a decree of Court and whether the debt or other 
obligation has ripened into a decree or not, shall be 
deemed to be discharged, and only the principal or such 
portion thereof as may be outstanding shall be deemed 
to be the amount repayable by the agriculturist on that 
date. 

(2) Where an agriculturist has paid to any creditor 
twice the amount of the principal, whether by way of 
principal or interest or both, such debt including the 
principal, shall be deemed to be wholly discharged. 

(3) Where the sums repaid by way of principal or 
interest or both fall short of twice the amount of the 
principal, such amount only as would make up this 

(12) Ankanna v. Basava Pnnnayya (1946) M.L.J. 386 ; (1946) M.W.N. 316 ; 
1945 M: 360. 

(13) Kumaraiivamy Y, Mahalalcshmamma 61 L.W. 676. 
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shortage, or the principal amount or such portion of the 
principal amount as is outstanding, whichever is smaller, 
shall be repayable. 

(4) Subject to the provisions of Ss. 22 to 26, 
nothing contained in sub-Ss. (1), (2) and (3) shall be deemed 
to require the creditor to refund any sum which has been 
paid to him, or to increase the liabihty of a debtor to pay 
any sum in excess of the amoimt which would have been 
payable by him if this Act had not been passed. 

Explanation I. — ^In determining the amount repayable 
by a debtor under this section, every 
1 ^ 8 ®’ * payment made by him shall be credited 
towards the principal, unless he has 
expressly stated in writing that such payment shall be 
in reduction of interest. 

Explanation H. — ^Where the principal was borrowed 
in cash with an agreement to repay it in Mnd, the debtor 
shall, notwithstanding such agreement, be entitled to 
repay the debt in cash, after deducting the value of all 
payments made by him in kmd, at the rate, if any, stipula- 
ted in such agreement, or if there is no such stipulation, 
at the market rate prevailing at the time of each payment. 

Expl ana tion HI. — ^Where a debt has been renewed or 
included in a fresh document executed before or after the 
commencement of this Act, whether by the same or a 
difiment debtor and whether in favour of the same or a 
different creditor, the principal originafly advanced to- 
get^ with such sums, if any, as have been subsequently 
advanced as principal shall alone be treated as the principal 
sum repayable under this section.- 

NOTES 

This section lays down the method of scaling down the debts 
inclined before 1-10-1932 which fixes a distinctive landmark between 
debts incurred during pre>depression period and those incurred after 
depressioii set in* The latter are dealt with in S. 9. 

Incurred* — The debt must be one incurred by an agriculturist. 
The irimnitig of the liability and the commencement of debt will be 
only from the date of payment of the amount to the debtor or to any 
other person on his behalf though the document covering the debt may 
be exectttM^d afterwards. 
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Incur ” is defined to mean “ become liable ” or ‘‘ subject to 
{Webster^ s Dictionary)^ to have liabilities cast upon one by act of parties 
•or operation of law (Bmvier), Incur means to become subject to or 
liable for by act or operation of law* The word “incur” means 
“ brought on.” The word incur is an inappropriate one in connec- 
tion with the word * obligation * if the latter word is limited to a case 
•of contract. Jden contract debts. They incur liabilities. In one case 
they act affirmatively. In the other, liability is incurred or cast upon 
them by act or operation of law ” {Law Lexicon of M.L.J. Office). 

Date of Uability.— The liability must be one incurred before 
1-10-1932 in order to invoke the application of S. 8. 

ILLUSTRATIONS 

(1) Purchaser , 0 ! Hypotheca* — A purchased a portion of mort- 
gaged property in 1933. The mortgage was one of 1929 {i,e.) prior 
to 1-10-1932. The purchaser’s liability was traceable to the original 
mortgage and his purchase was not the basis of a new liability. 
His liability has to be pealed down under S. 8.^^ 

(2) Chit Fund.— In respect of a mortgage executed before 
1-10-1932. as security for future instalments of a chit fund, by the 
mortgager who had taken the amount of the chit in auction, default 
in payment of instalment was committed after 1-10-1932. As the 
essence of the transaction is that- he borrowed from the pool an amotmt 
representing the future instalments, it is a present liability created 
on the date of the mortgage, even though it is to be discharged by future 
instalments,^® 

(3) Mesne Profits.— A suit instituted for partition in 1922 was dis- 
missed by the trial Court but the High Court in appeal decreed it in 
1933 and held that the plaintiff was entitled to mesne profits for three 
pars prior to the suit. The lower Court ascertained the mesne profits 
in 1935 and that was affirmed by the High Court on 1-3-1939. Though 
the extent defendant’s liability was actually ascertained in 1935, st3l, 
the habihty was there and hence it was a debt liable to be scaled 
down under S. 8.^® 

Endorsed Note. — (4) When a pronote of 1924 was endorsed by 
the payee in 1933 to the plaintiff, the debt so far as the endorser is 
concerned must be held to have been inciirred after 1-10-1932, relat- 
ing as it does to the date of endorsement and hence falls under S. 9. 
The date so far as the maker is concerned falls under S. 8.^’ 

(14) Perianria Gounden v. Sdlaj^pcb GouTiden, 48 L.W. 954 : (1938) 2 M.L.J. 
1068 ; 1939 M.W.N. 106 : 1939 M, 186 : I.L.R. 1939 U. 218. 

(15) Kannan Nambiar v. Suhmmanya Pattar, 62 L.W. 857 ; (1940) 2 M.L.J, 
927 : 1940 M.W-N. 76 : 1941 M. 231 ; Periam Nadar v. Sivaawami Ayyar^ (C.R.P. 
1483/1939). 52 L.W. (S.R.C.) 11 : (1940) 2 M.L.J. (N.R.C.) 23. 

(16) Eswaarappa v. Banumantharaya, (O.M.P. 5059/39 in A.S. 109/36), 63 
L.W. (S.E.O.) 11 : (1941) 1 M.L.J. (N.R.C.) 8. 

(17) Poovanalingcm v. Nagaarathncm, 52 L.W. 518 : (1940) 2 M.L.J. 675 ; 
1940 M.W.N, 1128 : 1941 M. 52. 
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Wlieiher the debt or other obligation has ripened into a deeree or 
not— The definition of debt in S. 3 (Hi) includes a decree debt even, 
‘‘ The provision of S. 7 (2) seems to contemplate the scaling down of 
the original debt notwithstanding a decree and it is difificult to give 
anj meaning or purpose to this clause if the process of scaling down is 
to start with a decree .... It seems to us impossible to give 
any effect to the words Whether the debt had ripene<^into a decree 
or not** if the debt contemplated in the initial words of the section is 
decree itself. On the other hand, the first clause of S. 8 seems quite 
clearly to contemplate the debt incurred before 1-10-1932, as the 
original debt which ultimately ripened into a decree and consequently 
it must be the date of original debt that is the governing factor and 
not the date of the decree. The mclusion of decree in definition of 
debt S. 3’(m) of the Act is quite consistent with this view.** So 
a decree of 21-^-1936 obtained on the basis of a pronote of 1928 which 
was in renewal of a prior note of 1925, is liable to be scaled down under 
S. 

The extent o! liability. — ^In the case of a purchaser of a portion of 
mortgaged property seeking relief under the Act, the relief is not 
limited to the extent of proportion attributable to the property in his 
.possession. The relief is not confined to the appHcant. The appli- 
cant has to move the Court and bring certain facts to its notice and 
the quantum of rdief is indicated by S. 8.^® 

Interest outstanding on l-10-193t and meaning of interest— All 
interest outstanding on 1-10-1937 is wiped out. The “interest** 
includes compensation for wrongful withholding of money. 

ILLUSTRATIONS 

(1) Where A sold some trees to B on 29-9-1931 for Rs. 400, but 
before the latter could cut and carry them away, a third person C 
successfully asserted a paramount claim to them and obtained an 
injunction after 1-10-1332 to prevent B from cutting and carrying 
away with the result that the sale to B failed to take effect, the sale 
failed ah initio and the liability to refund the purchase-money arose 
on 29-9-1931 when the purchase-money was received by him and 
the claim is governed by S. 8. Whatever be the nature of liability 
to pay the principal stun, whether it is in contract or tort, the compensa- 
tion awarded for wron^ withholding of its payment can properly 
be regarded as interest hable to be scaled down.®® 

(18) Rama8e3hayya v. Kviumharao, 52 L.W. 173 ; (1940) 2 M.L.J. 236 : 

1940 M.W,N. 770: 1940 M. 793 : 1940 M. 943, upholding the deoieion of 

HorwiU, in Narayariaswcmi Naidu v. Raja MankJeam PUlai, 61 L.W. 237 : 
(1940) 1 226 : 1940 M,W.N. 266 : 1940 M. 419, and dissenting from the 

opinion of VmhatoTaTnana Rao, J., that decrees after 1-10-1932 may come under 
S. 9 [vide Srinivasachariar v. KrkJmayya Chettu 62 L.W. 296 : (1940) 1 M.L.J. 
860 : 1940 M.W.N. 329 : 1940 M. 485]. 

(19) Oownden v. Sdlappa Gounden, 48 L.W. 964 : (1938) 2 M.L.J. 
1668 : 1939 M-W.N. 106 : 1939 M. 186 : LL.R, 1939 M. 218. 

(26) Pammn v. Oopdla Nair^ 52 L.W. 289 : (1940) 2 M.L.J. 273 : 1940^ 
M.WJSr. 884 ; 1940 M. 794 : 1.L.R. 1940 M. 864, 
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S. 8. Outstanding Interest.— (2) In a suit on mortage under 
which interest was payable on 10th March .every year, it was con- 
'tended that interest from lO-S-1937 to 1-10-1937 was wiped out as 
interest qn 1-10-1937. The mortgagee contended that interest was 
not outstanding as it was payable only on 10th March every year. Al- 
though a date was fixed for payment of interest, interest must be deemed 
to have accrued from ^y to day according to the ordinary rule. 
The word ** Outstanding means unpaid, and the interest up to 
1-10-1937 had certainly aporued due and was outstanding though not 
payable till 10-3-1938. Accordingly, the interest for the period is 
Hable to be cancelled.*^ 

(3) Where in respect of deposits with a money-lending firm, there 
were periodical settlement of account by and under which the accrued 
interest was added to outstanding principal and made to carry interest 
at the stipulated date for the next period, the interest accrued due 
and capitalised as aforesaid should- not be deemed to have been paid 
but should be considered as outstanding so as liable to be scaled down 
<and the fact that in a prior execution petition to enforce the decree 
obtained on the footing that capitalised interest also formed a part of 
the outstanding principal no question of relief under the Act in respect 
of such interest was put forward by way of objection is no ^ound for- 
holding that such relief cannot he asked, for or granted in a sub- 
sequent proceeding under S. 19.^^ This has overruled the further 
decision.*® 

ScaUug down. — Suit pronote could be traced back to earlier note 
•of 2-1-1927 for Rs. 2,100 executed by representative of defendant to 
plaintiff’s assignor. The note of 1927 was made up of four other notes 
regarding which materials were not very complete. But one of these 
notes was for Rs. 700, dated 1-2-1917, which itself could be traded 
back to a still earlier note of 6-8-1916 for Rs. 250 between the same 
parties so that Rs. 450 out of Rs. 700 represented interest. Except for 
the amount of Rs. 450 representing interest included in principal of 
note of 1917, the balance of consideration for Rs. 2,100 for the note 
of 1927 must be deemed to be the original principal of suit transac- 
tion. The proper way of scaling down is to treat as original principal 
amount of Rs. 2,100 less Rs. 450, that is Rs. 1,650 and award interest 
at 6J% from 1-10-1937 on that sum.*^ 

Interest included in a decree for mesne profits.— Though interest is 
an integral part of the definition of mesne profits as given in S. 2 (2) 
of C.P.C., where there is a decree for mesne profits, court is noii 

(21) Narayan Bhat v. Bama, 56 L.W, 201 : (1942) M.L.J, 453 : 1942 
M.W.N. 236 : 1942 M. 651. 

(22) Bamamoamy Ckettiar v. Bamaawamy Cheltiar 68 L.W. 193 : (1946) 
1 M.L.J. 391 ; 1946 M.W.N. 268 ; 1946 M. 342 : I.L.B. 1946 M. 742. 

(23) Paihaniapfa Mvdalior v. Narayana Ayyor, 66 L.W. 806 : (1942) 2 
M.L.J. 762: 1942 M.W.N. 737: 1943 M. 157: 207 I.O. 413: Narayana v, 
Baghuthu, S.A. 453/46, 69 L.W. (S.R.C.) 60 (1). 

(24) Nalamuni v. Dakahayani Amma, (1942) 1 M.L.J. 418 : 1942 M.W.lSr. 
274 : 1942 M. 456. 
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precluded from dealing with interest separately and holding that it 
should be deemed to be discharged under S. 8 (1) and therefore 
irrecoverable.^® 

Appropriations,— The word ^‘outstantog” connotes the idea 
of the interest remaining due. It leaves in tact the appropriations 
(of payments) already made before 1-10-1937. The general law of 
appropriation which includes several kinds of notional appropriations 
is covered by Ss. 59 to 61 of the Indian Contract Act. Venkataramana 
Bao, J., * ® set out the law of appropriation clearly in the following 
terms. (1) It is the duty of the debtor to indicate when he makes a 
payment, what his intention is, namely, whether the amount paid 
should first be applied towards the principal, or interest and then the 
balance towards the principal. (2) If he omits to indicate his intention 
and there are no circumstances from which his intention can be in- 
ferred, he loses his right to have the amount appropriated in the manner- 
he would like to have and the creditor has got the right to appropriate 
the amount in the maimer best advantageous to him, he can either 
appropriate the amount towards interest in the first instance and 
balance towards the principal or entire amount towards principal. 
(3) But when there is no declaration by the creditor of his intention 
in what manner he appropriated and an appropriation is made, the 
law presumes that it has been made in the manner most advantageous 
to himaeE In Tenhatodri Appatao v. Farthasarathy Apparao^^'^ 
their Lordships of the Judicial Committee at page 573 laid <h)wn the 
rule thus: “There is a debt due that carries interest. There are 
monies that are received without a definite appropriation on one side 
or the other and the rule which is well established in the ordinary oases 
is that in these circumstances the money is first applied in payment of 
interest and then when that is satisfied, in payment of the capital.” 

> No question of difficulty arises in case of payments made 
specifically towards principal or interest before il-10-1937. In the 
case of open payments only some difficulties would crop up when the 
methods of appropriation has to be considered. The subject of 
appropriation may be conveniently dealt with in regard to payments 
before 1-10-1937 and payments after 1-10-1937. Again in the case 
•of the first category of payments, the question as to the time of appro- 
priation (Le.) whether the appropriation is made before 1-10-1937 
or after l-lQ-1937 is of paramount importance. These are analyti- 
cally dealt with hereunder. 

Theory of appropxiation. — Mere payment of money towards debt 
is not appropriation nor is the passing of a receipt acknowledging 
such payment. There must he an overt act from which an appro- 
priation can be reasonably deduced or inferred : where five sale deeds 

(26) Sudarsana Boo v, Appadu, CJM.P. 1486/41 in S.A, 287/38 ; (1941) 
2 ILXi.J. QT.B.Ck), 23. 

(26) SrinimsacJumar v. Krishnayya OheUy, 62 L.W. 296 1 (1940) 1 M.L.J. 
880 : 1940M.W.N. 329 : 1940 M. 486. 

(27) 44 M. 670 : 14 L.W. 26 ; 40 M.L.J. 649. 
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were executed towards discharge of 3 mortgage debts, amoiints 
representing consideration of sale deeds; are open payments.^® 

His Lordship King J. has held in difference between Hon. 
Wordsworth, J. and Hon. Patanjali Sastri, J., that when a payment 
was made and there was nothing to suggest that the de'btor did not 
know the extent of his indebteedess or the amount of interest due or 
that he intended to pay interest and not principal, the amount paid, 
if it exceeds the amount due as interest, in excess of the interest 
then due, should to the extent of such excess, be treated as having 
been paid and appropriated towards principal.^® 

Explanation 1— Change in Law.— By the Amending Act XXIII 
of 194:8 explanation 1 was newly added to set at rest the conflicting 
and doubtful ways of appropriation based on the theory of open 
payments. Now ah payments made by an agriculturist towards 
a debt without expressly stating that such payments should go in 
reduction of interest, should be credited towards principal 
Thus the Case Law®® relating to appropriation of open payments is 
now rendered nugatory and of no legal effect; 

Payments before 1-10-1937 : Open payments.— In the case of 
open payments, t.e., payments which were unappropriated, interest 
outatandmg on 1-10-1937 is wiped out and these payments go in 
reduction of the principal.®^ “Granting that when the Court is 
adjusting the accounts between the debtor and the creditor, ‘ the 
ordinary rule is that unappropriated payments are first to be a^)plied 
towards interest, this is more a rule for the guidance of Courts than a 
l^resumption of law regarding what has in fact been done. In dealing 
with the subject of appropriation as affecting S. 20 of the Indian 
Limitation Act, the Privy Conncil in a recent case ®® had occasion 
to consider- whether, when there is an open payment towards a debt, 
a mere notional appro^priation, such as is contemplated by the rule 
just referred to, can take the place of actual appropriation for the 
purpose of saving limitation and their Lordships held that it could 
not. It seems to us that the same principle would apply in dealing 
with the present facts (open payments) We do not consider 

(28) Qirija Ramsing v. Moopin 8anhar, S.A. 1691/45 = 61 L.W. (S.R.C.) 92. 

(29) Raghavareddiar v. Devarajulu Reddiar, 55 L.W. 842 : (1942) 2 M.L.J, 
724: 1942 M.W.N. 779; 1943 M. 236 : I.L.R. 1943 M. 563: 208 I.C. 69; 
Padmaraju v. Raju, O.B.P. 1293/45, 59 L.W. (S.R.C.) 56 (1) (3). 

29 (A) Sidtan Badsha v. Gelin Phillip, C.S.A. 17/48, (1949) 1 
(N.R.O.), 73. 

(30) Sinnachami GJiettiar v. Paramaswami Ohettiar, 56 L.W. 579 : (1943) 
2M.L.J. 166: 1943 M:.W.N. 542 ; 1943 M. 67 ; 213'I.C. 353; Lahshminarasimha 
V. Venkatanarasiah, AA.AO. 117/44, (1945) 1 M.L.J.,N.R.C. 7 (4). where it was 
held that an uncommunicated entry cannot he treated as binding appropriation ; 
Jhanya Ruhmimmim v. Guruvoyya, S.A. 867/48, 67 L.W. (S.R.C.) 64 (1) (2) 
Pitchayya v. Venkatashrya Rao, 57 L.W. 22 : (1944) 1 M.L. J. 52 : 1944 M.W.N 
119: 1944 M. 243. 


(31) (C.R,P. 1314/1939), 52 L.W. (S.R.C.) 20. 

(32) Rainashiha v. Lalchand, 51 L.W. 678 : (1940) 1 895 : 1940 

M.W.N. 620 (P.C.) : 1940 P.C. 63 : I.L.R. 1940 L. 470. 
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that the creditor should be entitled after the debtor has sought relief 
under the Act to treat this payment as having been theoretically 
appropriated towards interest when in fact it was not appropriated 
at all. We must therefore regard the debt as one in which there has 
been a payment but that payment has not been appropriated either 
to the principal or interest.'*®® Their Lordships doubted whether 
the theoretical appropriation propounded by Horwill, J.,®^ can be 
postulated in order to nullify the effect of 8. 8 (1). Although there 
must have been an intention in due course to adjust the lump sum 
payment against the outstanding dues for principal and interest, 
until such adjustment has in fact been made, it cannot be said that 
there is no interest outstanding so as to bring into effect S. 8 (1). 

ILLUSTRATIONS 

(a) Where in respect of a pronote of 1935 which was in renewal 
of a pronote of 1926 for Rs. 1,000, a payment of Rs. 1,000 was made 
and endorsed on 2-8-1937 on the 19^ pronote as towards this 
proTiOte"* The interest outstanding op 1-10-1937 was cancelled and 
the unappropriated payment of Rs. 1,000 discharges the debt of 
Rs. 1,000 in fuU.®5 

Appropriation before 1-10-1937.— Where at the time of the 
payment by a debtor there is an amount due towards interest and the 
creditor af^r appropriating it towards the total amount due to him 
(i.6.) interest and principal, claims the balance, he must be deemed 
to have appropriated the amount first towards interest and then 
principal.®® Payments actually appropriated before 1-10-1937 will 
stand appropriated to principal or interest as the case may be, but 
payments not so appropriated shall be disregarded in calculating the 
amount of interest outstandingv on 1-10-1937 and credited towards 
principal and the balance of the amount will be calculated according 
to the statutory provisions. ® ’ 

Burden of proof in case of adjusted payments.— Where it is 
conceded that certain payments made by debtor had been adjusted 
by creditor towards the debt before 1-10-1937, they must have adjust- 
ed either in reduction of principal or interest. The question is not 
whether the creditor can positively prove an appropriation of payments 
towards interest but whether the debtor can show that the amounts 
had not been deducted from interest and if the debtor is not able to 
show that they have been adjusted in reduction of principal, he cannot 

(33) Doramoamy Iyengar v. Raghavachariarf 62 L.W. 580 ; (1940) 2 M.L.J. 
648 : 1040 M.W.N. 1053 : 1941 M. 107. 

(34) Narayanaaujami Naidu v. Raja Manicham Pillai, 61 L.W. 237 : (1940) 

1 M.L.J. 225 : 1940 M.W.N. 265 ; 1940 M. 419. 

(35) Doramoami Iyengar v. Raghavachariarf 62 L.W. 580 ; (1940) 2 M.L.J. 
648. 1940 M.W.N. 1053 : 1941 M. 107. 

(36) Sriniv^aachariar v. Kriahnayya CheRi^ 52 L.W.*295 : (1940) 1 M.L.J. 
860 : 1940 M.W.N, 329 : 1940 M. 485. 

(37) Veeraraju v, Doragaru, 52 L.W. 674: (1940) 2 M.L.J. 768 : 1940M.W.N. 
1138 : 1940 M.940 ; Anantharama Kriahm v. Sitndaram, 52 L.W. 431 (1) : (1940) 

2 M.L.J. 650 : 1940 M.W.N. 957, 
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show that on 1-10-1937 there was interest outstanding to the extent 
of the said payments.*® A payment which has been definitely appro- 
priated to a decree by recording part satisfaction cannot be regarded 
as an unappropriated payment.*® Burden lies on the debtor to show 
that interest was outstanding on 1-10-1937, and unless he shows 
that the payment has not been appropriated towards interest, the 
appropriaflon cannot be re-opened. 

ILLUSTRATIONS ^ 

Decrees and part satisfaction. — (a) On 27-^-1925, a surety bond 
was executed for Es. 7,250. There were certain pa3^ent8 and a 
suit was filed in 1928 for a sum of Es. 11,500. It ended in a decree 
which was based on compromise and it provided for payment of 
Bs. 12,116 within 4 months or in default for payment of Es. 14,116 
with interest at 6 per cent. As no payment was made, the hypotheca 
was sold and realised Es. 5,420 which was credited to the decree and 
part satisfaction was entered, and for balance a personal decree was 
passed. Thereafter two payments aggregating to Es. 2,476 were 
made in 1932 and 1933. (1) The payments before suit had been 
adjusted to the debt and cannot be regarded as open payments. (2) 
Payment made as a result of sale after decree had been appropriated 
to interest due under the decree. (3) Later payments of 1932 and 1933 
not having been shown to have been adjusted before 1-10-1937 cannot 
be regarded as having reduced the interest and were available to go 
in reduction of principal as on that date.*^ 

(h) The decree arose out of a pronote of 26-7-1933 for Es. 3,000. 
When the decree was passed, the amount due for principal and interest 
was Es. 3,400 with Es. 337 as costs. On 23-2-1937 the respondent 
in execution purchased the property of the judgment-debtor for 
Bs. 3,406 for which amount part satisfaction was entered on 17-7-1937 
and a pro tcmto discharge given. On 30-7-1937 a fresh execution 
petition was filed claiming 673 and odd as balance due under the 
decree. The payment could not be regarded as a payment to the 
debt generally kept in suspense and not appropriated and the payment 
being more than sufficient to cover all the interest on the debt, the 
judgment-debtor is not a position to show that there was on 1-10-1937 
any interest outstanding. He will not be benefited by any re- 
appropriation from principal to costs under proviso to S. 19.^® 

In a suit to enforce a mortgage in 1925 for Es. 7,500, a 
decree was passed for the principal amount with interest exceeding 


(38) Venhateswara Ayyar v. Bamodwamier, 53 L.W. 24 : (1941) 1 M.L.J. 9 ; 
1941 H.W.N. 326 : 1941 M. 403. 

(39) BrinivasacJiariar v. Krishnayya Chetty, 63 L.W. 721 : 1941 M.W.N. 626. 

(40) Munirathnam v. Bamaseahagiri (C.M.A. 553/38), (1940) 2 K.L.J. 
(N.E.C.) 62. 

(41) Venkatesvmra Ayyar r, Ramaswami Ayyar^ 53 L.W. 24 1 (1941) 1 
M.L.J. 9 : 1941 M.W.N. 326 : 1941 M. 403. 

(42) Bamaawami Ayyar v. Bamayya Sastrigal^ 53 L.W. 190; (1941) 1 
M.L.J. 295 : 1941 M.W.N, 204 (2) : 1941 M. 571. 
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Rs. 3,600 and fixes costs Es, 1,515-B-O. Judgment-debtor deposited 
in Court in 1935 towards tbe decree Rs. 8,500 which they raised on a 
mortgage of one of the items of the hypotheca with the leave of the 
Court, In 1936, a further sum of Es. 500 was paid towards the decree 
and part satisfaction was recorded to the extent of Rs. 2,000. There 
was evidence in the case, i.e., order of assessment of decree-holder 
to Income-tax that he had appropriated in his aocount^Es. 3,500 
towards interest and Rs. 5,000 towards principal. It is for judgment- 
debtoir to show that no appropriation was made towards interest.*® 

(d) The effect of procedure of payment into Court and then 
getting the Court to pay the money out again to the decree-holder, is 
to appropriate the payment to the particular decree and after that has 
been done, the payment can no longer be regarded as unappropriated 
pajonent.** If payment is made in September 1937 towards 
a money decree, not certified nor partial satisfaction of which was 
recovered but on receipt of which was given by debtor, creditor has 
appropriated it towards interest.'*-® 

Renewed pronotes.-“When tiiere is a payment towards the 
principal of a renewed pronote, the parties actually intend to appro- 
priate the payment towards principal of the renewed note, which 
comprises both the principal and interest of earlier notes and it could 
not be treated to be towards ’ notional principal (original principal 
together sums subsequently advanced as principal) as calculated 
accordicLg to the explanation to S. 8.*® Open payments made in 
respect of a pronote must be deemed to have been appropriated when 
the amount of the note was calculated and the pronote was renewed, 
and the debtor has to prove that they were not appropriated towards 
interest.*^ When a fresh pronote was executed after deducting pay- 
ments with counter-interest, it must be deemed that the appropriation 
was made at the time of the fresh note and interest outstanding at 
the time of fresh note must be deemed to have been satisfied by tbe 
payment and balance if any appropriated to principal. The onus lies 
heavily on the debtor to pronote that interest was outstanding on 
1-10-1937 to get the benefit of S. 8.*® 

Where a pa\Tiient is made towards principal of a renewed note 
that payment cannot be treated as a payment towards the notional 
principal of tbe previous note of which the suit note is a renewal. 
When js plaintiff files a suit for a certain amount giving up a small 

(43) Srinivaaachariar v. Krishnayyii Chettif 53 L.W. 721: 1941 M.W.N. 625. 

(44) A.A.0. 433 & 478/44, 69 Ii*W. (S.R.C.) IH (2) 

(46) Vuraiawamy Mvmliar v. Md. AmiruMin, (1948) 1, 441. 

(46) Ramenchettiar v. Perumal TJdyar, 63 I^.W. 103 : (1941) 1 H.I 1 .J. 266 r 
1941 M.W.N. 328; lifarasarMi v. BaTigareMi, 53 L.W. 144; (1941) 1 M.L.J. 
216: 1941 M.W.N. 267 : 1941 M. 660. Sultan Badsha v. CelinPMUip, O.S.A. 
17/48 (1949) 1 M.L.J. (N.R.O.) 73. 

(47) Perumal Baidu v. Baja Ammal, (C.R.P. 75/39) i (1941) 1 M.L.J. 
(N.R.O,)27. 

(48) Vmkayamim v. Ramahotaiah, 53 L.W. 240 : (1941) 1 M.L.J. 316 ; 
1941 M.W.N. 188. 



Scaling down of Degbts 


77 


S.8] 


portion whiclihe could have claimed under the ordinary law, in the 
scaling down process that which has to be scaled down is the debt as 
a whole and not the debt minus the amount given up, provided the 
decree shall not be in excess of the amount claimed.^® 
ILLUSTRATIONS 

The original pronote of 1925 was for Rs. 200, In 1928 there was 
a payment which cleared off all interest and a portion of the principal 
and a fresh pronote was executed for Rs. 197-7-3. A third pronote 
for Rs. 259-9-6 was executed on 28-3-1930. A payment of Rs. 150 
was a made on 9—10—1932. On 17—8—1934 the suit note was execu- 
ted for Rs. 162-10-0, the figure having been arrived at by allowing 
counter interest on Rs. 150 and subtracting this sum including counter 
interest from the total amount due under third pronote with interest up 
to the date of renewal. The appropriation having been actually made 
on 17-8-1934, it should be made with respect to the state of facts as on 
that date and the principal of the note as on 17-8-1934 being 
Rs. 162-10-0 and the decree having been passed in 1935, without any 
further pa 3 nnent, in scaling down this decree the principal sum cannot 
be more than Rs. 162-10-0 and interest up to 1-10-1937, must be 
cancelled.®® 

3. Plaint before 1-10-1937. — ^Where a plaintiff has appropriated 
payments towards interest in the ’plaint field before 1-10-1937 appro- 
priation cannot be re-opened, ® ^ 

Payments after 1-10-1937 and appropriations.— In respect of a 
debt prior to 1932, a decree was passed before 1-10-1937, there were 
payments made and appropriated after 1-10-1937. “Krstly you 
appropriate payments under S. 19 to costs as originally decreed, that 
is to say, excluding interest on costs. Then you Ipok to the state of 
affairs as on 1-10-1937 and' you cancel so much of the debt as represents 
interest payable on that date, disregarding the fact that some of the 
interest is embodied in the decree for a fixed sum. Next you take the 
principal and work out the interest at the rate of the decree, six 
per cent, which is less than the maximum prescribed in S. 12 and 
appropriate the payments as on the date on which they were made, 
firstly, to the amount due for costs already mentioned, secondly, to the 
amount due for interest after 1-10-1037, Any balance will be credited 

towards the principal.” 

Refund and readjustment. — The word “refund*" in'S. 8 (4) 
means only a repayment in cash and is no bar to readjnstmient 6f debt 

(49) yenJstfirao r, Apparoo^ C.E.P. 2135/40, 56 L-W- (S.R.C.) 21 (2)5 
V, Ramfiyya, C.R.P. 361/41, 66 L.W. (S.R.C.) 24 (1) («) Bangareddi v 
VmhaiareMi, 66 L.W. 706 (1942) 2 M.L.J, 692 ; 1942 719 ; 1943 M 6 * 

204 1. C. 629. 

(60) VenhayamTna t, Bamahotaiah, 53 L.W. 240 : (1941) 1 M.L.J . 316 : 
1941 M.W.N. 188. 

(51) Peria Karuppan Chettiar v. Marappa Qounden, 52 L.W. 679 : (1940) 2 
664: 1940 M. 67 (1) ; (C.M.A. 105/39) 62 L.W, (S.R.C,) 71. 

(52) Suryanarayaimmurthi v. Veeranna, 62 L.W. 484 (2): (1940) 2 M.L.J. 
647 : 1940 M.W.N. 1009 : 1941 M. 226. 
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itt aocoidanoe with 8. 8 (1). “ There is nothing in the clause which 
justifies the interpretation of it as giving sanctity to appropriations 
made after 1— 10*1937 and before 22*3~1938« In our view the debt 
has to bo scaled down by cancelling the interest payable on 1-10-1937 
adjusting payments made firstly to costs as decreed, secondly to the’ 
amount outstanding as on the date of payment after cancelling" interest 
outstanding as on 1-10-1937 and thirdly adjusting anv balance 
towards the principal.” Tn brief, payments made after 1-10-1937 
should not be appropriated to interest outstanding on 1-10-1937 
but are available for readjustment.®* ’ 


ILLUSTRATIONS 

Payment after 1-10-1937 and before deeree.-(l) Where a pay- 
ment which was sufficient to discharge a debt scaled down by cancelline 
interest outstanding on 1-10-1937 was made on 4-3-1938 before the 
decree, the debt should be taken to have been discharged and the 
papnent could not be applied towards costs under the proviso to S. 19 
as it was not a payment in respect, of the decree. Thfe right of creditor 
m such a case would only be a decree for costs and interest thereon at 
•6 per cent, per annum.®® 


ReaUaafions of decree In exertion after 1-10-1937. -(2) An 
amomt realis^ in execution after 1-10-1937, cannot be applied by 
the dectw-holder to interest accruing due before 1-10-1937, so as to 
nif^ the effect of S. 8 (1). The view that when the decree-holder 
had appropnated to interest money received after 1-10-1937 to 
readjust the money to principal after wiping off the interest which 
accrued due on 1-10-1937, would amount to ordering of refund which 
would be opposed td S. 8 (4) is erroneous.®* 

^proprlation in account.— -In the case of a running account there 
can be no qu^on of appropriation but it is presumed as a matter 
•of law, that the payment would go towards the earlier items in the 

recovery of a sum due on account. 
+ 1 , on 23-9-1931. Defendant’s contention is that as per 

1.594^9-3 is real principal and 
Rs. 279-14-3 IS the mterest calculated up to 31-3-1928 and ftebW 
and M this IS wiped out. WaimoHh. J., observes : “ I do not think 
that the pefehonOT is entitled to deduct the amount debited for mterest 
^ ^unt was still running with fluctuatmg balances. 
When the account closed, there was a definite amount of Rs. 1,874-7-6 
due and this must be treated as principal amount and plaintiffs will 

194oK:^’7sS 2 «8 = 

hSO / mo 52 L.W. 431 (2) , (1940) 2 M.L.J. 




I, 52 L.W. (S.B.C.) 29 ; (1940) 
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be entitled to interest thereon at 6J per cent, from 1-10-1937 and the 
decree scaled down accordingly.®’ 

Pronote for interest. — ^Where in respect of a debt incurred prior 
to 1-10-1932, a pronote was executed for interest due, whether it be 
before 1-10-1932 or after 1-10-1932, it must be deemed to be discharged 
although the creditor need not have put the original debt itself in the 
suit.®® A pronote representing interest due on a mortgage of 1928 
was assigned in 1939 tol the plaintiff who . took without knowledge 
that it represented interest due on earlier mortgage. In a suit to 
enforce the pronote, the want of knowledge of the plaintiff as to the 
nature of consideration is no protection to a holder in 'due course 
against statutory reduction of liability.®® 

Payment, — The payment must be by the debtor to the creditor. 
The enjoyment of the produce under an usufructuary mortgage cannot 
be deemed to be a payment to creditor by the debtor falling under 
8. 8 (2).«® 

Interest on costs. — When there is a decree for costs which forma 
part of a decree being scaled down under S. 19, the provision of the 
decree relating to costs should be amended by process laid down 
under S. 8 or 9 according as the decree is before or after 1-10-1932.®^ 

Counter-interest. — The mere fact of allowing coimtex-interest on 
prior open payments at the time of the renewal of a debt is not sufficient 
to establish an appropriation of these payments to the principal,®^ 
as it is nothing else than a method of calculation. 

Sec. 8 (1) & (2). — ^Provisions of 8. 8 clearly give the option to- 
debtor to claim relief under 8. 8 (1) or 8. 8 (2) and when the relief is 
sought under 8. 8 (1), the Court is not justified in scaling down the 
debt under 8. 8 (2).®® 

Section 8 (2) and (3). — The sub-clauses 2 and 3 vset down the 
principle of damdupat in a modified form. The Hmdu Law of 
Damdupat is that the amount of interest recoverable at any time 
should not exceed the principal. Under sub-S. 2 payment of twice 
the amount borrowed would completely discharge the debt. Under 
sub-S. 3 as originally stood in the Bill, if the paymenl^ is less than 

(57) Kanaharaju v. Achutaramanarajii, 51 L.W. 452 : (1940) 1 M.L.J. 600 : 

1940 M.W.N. 338. 

(58) (C.R.P. 769/40), 52 L.W, (S.R.C.) 4: (1940) 2 M.L.J. (N.B.C.) 7; 
Sankara Ayyar v. Yagappan Servai, 52 L.W. 830 : (1940) 2 M.L.J. 874 : 1940: 
M.W.N. 1249 : 1941 M. 193. 

(69) Kuppanna Qmndm v. VeJlayappa Gounden, (C.R.P.) 812/40, (1941) 2 
M.L.J. N.R.a 93. ^ I J 

(60) Jagannatha Iyengar v. Srinivasa Ohettiar, 53 L.W. 106 : (1941) 1 M.L.J. 
197 : 1941 M.W.N. 271. 

(61) Pcdani Oounden v. Muthmwami Gounden. 62 L.W. 638 : (1940) 2 H.L.J. 
707 : (1940) M.W.N. 1128 : 1941 M. 62. 

(62) Venkayamma v. Rama Kotaiah, 53 L.W. 240: (1941) 1 ]!U.L.J. 316* 

1941 M.W.N. 188; (C.M.A. 591/38), 52 L.W. (S.R.C.) 66; (C.R.P. 1218/40)’ 
52 L.W. (S.R.G.) 56 : 1940 M.W.N. (N.R.O.) 63 : (1940) 2 M.L.J. (N.R.O.) 56. 

(63) Venhateswarlu V. Narayamraju, 69 L.W, 203 : 1946 1 M.L.J, 272 : 1946 
416 : 1946 M. 380 ; 227 I.C. 564. 



80 The Madras Agriculturists’ Eelief Act [S. 8 

twice the principal, the shortage, or the principal, whichever is smaller, 
is repayable. As it stood the principal amount was always recoverable. 
To cover the case when the amount paid goes, besides discharging 
t he interest due, in reduction of the principal, the words such portion 
of the principal amount as is outstanding” are added, so that the 
remaining principal only would be repayable. The, words “repaid 
by way of principal or interest ” indicate that no regard should be 
had to the head under which the payment was made. “ The sub- 
sections are in the nature of proviso to S. 8 (1), whose operation is 
limited and qualified by these provisions.”®^ 

A debtor is not entitled to split up a debt into its component 
parts and scale down one part under sub-section (3) and another 
part under sub-section (1). 

Section 8 (3). — A debt scaled down under S. 8 (3) will carry interest 
tinder S. 12 from I-IO-IQS? the date mentioned in S. 8 (1). 

In negativing the contention that in applying S. 12 wJien the 
debt was scaled down under 8. 8 (3) it must be scaled down up to the 
cpnmencement of the Act, their Lordships observed: “It is true 
that sub-S. 3 does not mention the date up to which the debts have to 
be scaled down thereunder, but the latter part of that sub-section 
which makes repayable the principal amount or such portion of the 
principal amount as is outstanding, if it happens to be smaller than 
the amount airived at by the process indicated in the first part clearly 
refers back to the result of applying sub-S. 1 under which all interest 
payable on 1-10-1937 is wiped out.” 

Proper procedure for working out the benefits of Act— The trial 
Court held that the defendant was not an agriculturist and therefore 
not entitled to the benefits of the Act. The appellate Court reversed 
the decision and held that he was an agriculturist entitled to the 
benefits of the Act. On the question whether suit should be remanded 
and the appellant given a fresh opportunity to adduce oral and docu- 
mentary evidence as to appropriation of payments made by him, 
it was held that 'when there was a definite issue raised whether the 
defendant was an agriculturist and to what benefits he was entitled 
under the Act, it was his duty to have adduced at the trial itself all 
evidence regarding the issue framed in the suit. The appellate Court, 
areversing the finding of the trial Court, and holding that the defendant 
was an agriculturist, can itself go into the materials existing on record 
and give him such benefits as he is entitled to under the Act and avoid 
a remand.®® 

Costs* — Plaintiff is entitled to costs on the uncontested scale so 
far as the admitted amount of the claim is concerned and on contested 

(64) Smigam Chettiarv, Bangarhatha Mudaliar^ 62 L.W. 788 ; (1940) 2 M.L.J. 
870 ; 19^ M.W.N. 1222 : 1941 M. 288, 

(66) Venkatareddi v. Venkatanara^/ana, C.MA. 543/39, 54 L.W. S.E.C. 37 : 
X1941) 2 MJUJ. (N.E.C.) 43 : 1941 M.W.N. N.R.C. 92 (1). 

(66) Qanappa v. Chindappa, A.S. 1/39 (1941) 2 M.L.X (l^-E.G.) 33, 
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scale to the extent to wlioh the claim was actually contested.®^ 
Where there was an exchange of notices between the parties, the 
defendant expressing willingness to pay the amount as per the Act 
bub not offering any specific amount or making a proper tender and 
as soon as the suit was filed, he deposited the amount as scaled down 
under Act, plaintiff is entitled to proportionate costs, the defendant 
being entitled to costs on amount dikllowed.®® 

Prevloiis Law — ^E3q)laiiation. — This explanation lays down the 
method to arrive at the original principal. 

Renew^ etc,, by renewal or inclusion in a fresh document 
the same de tor. favour of the same creditor 

by the same debtor.®® 

ILLUSTRATIONS 

(1) A mortgage decree was obtained against B and before the 
sale of hypotheca, A and his sons purchased the mortgage property 
and executed a pronote to satisfaction of the mortgage decree. The 
mortgage debt is extinguished and a new debtor comes into existence, 

(2) Where a pronote executed by A was discharged by a pronote 
by jB in favour of the same creditor, A^s pronote cannot be said to have 
been renewed or included in a fresh document,’® by the same debtor.- 

(3) To the extent to which the suit note includes an amount 
on a previous note from a different set of debtors, there is no renewal 
within the meaning of the explanation.’^ 

Common debtors. — It is not necessary that parties to the earlier 
and later debts should be absolutely identical. A debt due jointly 
and severally by A and B may be included in a fresh document execu- 
ted by A alone, or debt solely due by A may be included in a fresh 
document by A and B. So far A is concerned, he is a debtor common 
under both instruments and though the transaction in such cases 
cannot be deemed to be a renewal in the strict sense of the term, it 
would amount to an inclusion of pre-existing liability of A the common 
debtor, and the process laid down in the explanation wiU apply.’ * 

(1) A pronote of 1929 executed by A, B and C was discharged by 
another note of 1932 by all of them. On* 29-7-1935 this note was 
renewed by A and B, A and B being common debtors under the note 
of 1932 and of 1929, the debt of 1932 was due jointly and severally 


(67) Rangaswami Iyer, v. Jainahihi Ammal, 66 L.W. 247, (1942) 1 M.L.J. 

448 ; 1942 232 : 1942 M. 60/7 : Narayanahhaty v. Rama, 65 L.W* 

201: (1942) 1 M.L.J. 453: 1942 M.WJff. 235: 1942 M. 651. 

(68) Ra/ghavayya, v. Sitaramayya, C.R.P. 607/40, 55 L.W. (S.R.O.) 5 (2). 

(69) Ramaswami Chetticur, In re, 50 L.W. 523 : (1939) 2 M.L.J. 609 ; 1939 
M.W.N. 900 : 1940 M. 58. 

(70) Neelappa Reddiar v. Solaimuthu Udayar, 52 L.W. 500 : (1940) 2 M.L.J. 
517 : 1940 M.W.N. 1007 : 1941 M. 68. 

(71) (C.R.P. 276/39), 52 L.W. (S.R.C.) 24. 

(72) Karuppan Ghettiar v. Appaji Naidu, 62 L.W. 678 ; (1940) 2 M.L.J, 786 ; 
1940 M.W.N. 1135 : 1941 M. 202. 
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from A, B and C. So tlie note of A and B in 1935 is a renewal falling 
within the explanation of S. 8. ^ ^ 

(2) A debt due from A and B prior to 1932 ripened into a decree 
in 1933 to discharge which a pronote was executed by A and C, the 
latter having nothing to do with the earlier debt. In an application 
by A and C to scale down the debt, it should, as far as A is concerned, 
be scaled down on the basis of the ori^nal liability, but as agamst 0 
the scaling down should be on the basis of the pronote under S. 9 of 
the Act.'^* 

Renewal must be by agriculturist,— Section 3 (iii) defines the debt 
as one due from an agriculturist. Both the prior debt and the second 
debt renewing it must fall within the definition of debt under S. 3 (iii), 
and so must be due from an agriculturist. The renewal must be by 
the agriculturist debtor. 

ILLUSTEATIONS 


(а) A debt was incurred by A who is a non-agriculturist on 
28-5-1930 and it was superseded by another debt by A and R, who is 
an agriculturist on 8-10-1934. This is not a renewal within the mean- 
ing of the explanation and B cannot claim scaling down,’ ® under S. 8. 

(б) The original promisor who died before the Act, is a non-agri- 
culturist. The sons became liable on his death. There would be no 
question of applying the explanation which only applies to renewals 
of debts which are due by agriculturists. The most that the sons can 
claim is that interest on the debt shall be scaled down under S. 9 with 
effect from the date on which they became liable on the death of their, 
non-agriculturist father.’ ® 


(c) The sole legatee under a will executed in 1936 a pronote in 
discharge of earlier pronotes executed by the testator who died in 1935, 
To treat the note of 1936 as a renewal of prior notes, the legatee must 
show that they were due by an agriculturist, i.e., the maker of the notes, 
i.e., the testator was an agricultimst on and after 1-10-1937. The 
testator having died in 1935, cannot be treated as an agriculturist on 
1-10-1937 and the Court should not go behind the note of 1936. ’ ’ 

The parties not strictly identical.— It is not necessary that parties 
to the renewal debt must be absolutely identical.’® 


(73) Devarayan CheUiar v. Subrahmanya Aiyar^ (C.R.P. 597/39), 63 L.W. 
(S.R.O.) 38: (1941) 1 M.I 1 .J. (N.R.C.) 31: (1941) M.W.N. (K.B.C.) 34 (2). 

(74) Qopaia MaUer r. VeUoth Krisknan, (C.R.P. 250^39) 63 L.W. rS.R.C.) 
73 : (1941) 1 M.L.J. (N.R.C.) 67 : (1941) M.W.N. (N.R.C.) 63. 

(76) KriaJtmswami Iyer v. N(Lg<dinga Mudaliar, 62 I 1 .W. 140 : (1940) 
2 M.L.J. 174 : 1940 M.W.N. 722 : 1940 M. 836. 

(76) {C.R.P. 2021/39), 63 L.W. (S.R.C.) 60 : 1941 M.W.N. (N.R.C.) 62 (1). 

(77) Nagabhmhamm v. Vmkwyya, (0,R.P. 1461/39), (1941) 1 M.LJ. 
(li^.R.C.) 33. 

(78) Karuppan Chettiar v. Appaji Naidu, 62 L.W. 678 : (1940) 2 M.L.J. 786 : 

1940 M,W.N. 1136 : 1941 M. 202. ' ' 
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ILLUSTRATIONS' 


Heir or legal representative of debtor.— If the debt of A is renewed 
by his heir of legal representative B, it comes within the explanation, ’ ® 

(a) A executed two mortgages for Hs. and Kb. 1,000 res^ 
pectively in favour of B in 1921 and 1922. In 1928 B purchased certain 
properties from C and for a portion of the sale price, assigned the mort- 
gages executed by A and also gave a covenant for indemnity. In 
1935 D an assignee from 0 brought a, suit against the heirs of A on the 
mortgages and alternatively against heirs of K on the basis of the coven- 
ant. The suit as on mortgage was dismissed but a decree was passed 
against the heirs of B for the amount which represented the balance of 
purchase money for which the mortgages were assigned. In an applica- 
tion by one of the heirs for scaling down, the liabdity of the heirs of B 
could not be traced to the mortgages by Af but only to the assignment 
by B. The basis for scaling down the decree should not be the principal 
o| the original mortgages hy A but the amount for which assignments 
were made by K.®® 

Joint family debt. — (b) When a member of a joint family executes 
a fresh document for pre-existing liability, binding on the family but 
incurred on its behalf by another member of the family, such previous 
debt can be regarded as renewed or included a fresh document, as the 
debtor in each case is the joint family.®^ 

Liability of co-parcener.— *It was contended that when an indivi- 
dual co-parcener makes himself personally liable for a joint family 
debt, it must be decreed that there are no liabilities due from two 
perrons, one liability due from the family perron and the other the 
lability due from the individual person. Apart from the pious obliga- 
tion theory, when a junior co-parcener joins in execution of a document 
in renewal of a family debt for which he was previously liable only as a 
member of a joint family, he is entitled to have the debt scaled down as 
a renewal of previous liability binding himself. ® * 


Purchaser of Hypotheea. — (c) Where a purchaser of property 
subject to a mortgage executes in discharge of the balance of tfie 
amount due under the mortgage, a pronote for that amount, the pro- 
note is the renewal of the pre-existing liability. The purchaser is 
entitled to have the debt scaled down under the explanation.®® 

(c?) AVhen the mortgagor and purchaser are agriculturists, the 
purchaser can claim to have the debt scaled down on the basis that 


(79) (C.R.P. 1962/39), (1939) 2 M.L.J. (N.R.C.) 96. 

(80) Kuppan Ghetti v. Kaliammal (A.S. 77/41), (1941) 1 M.L.J. (NT.R.C ) 67 

(81) Karuppan Chettiar v. Appaji Naidu, 62 L,W. 678; (1940) 2 M.LJ 

*^6 ; 19^ M,W.N. 1135 : 1941 M, 202 ; Dordikannu Udayar v, VeeraswaTn/i 
P^yachi, 52 L.W. 682: (1940) 2 M.L.J. 661: 1940 M.W.N. 1042: (1941) 
At, 59. • ' ' 

(82) Vaavdeva Nanibiidri v. Unnimaya Antevanam, 66 L.W. 27 • nft42> 

1 M.L.J. 88 : 1942 M.W.N, 96 ; 1942 M 298 : 206 I.C. 104. ' ^ 

Mayar v. Ve&raauxmi Padayachi, 62 L.W. 682 1 
(1940) 2 M.L,J. 661 : 1940 M.W.N. 1042 : 1941 M. 59. 
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the mortgage debt for which he became liable is itself a renewal of an 
earlier debt in favour of the same creditor.®** 

(e) Where a person who purchases a mortgaged property, executes 
on the same day and as part of the same transaction, a mortgage in 
favour of the original mortgagee, the debt cannot he said to have been 
renewed or included in the later mortgage debt. No doubt the sale 
was anterior to the mortgage, but in point of fact they were both part 
'Of'4he same transaction carried through on the same day and it was 
not in the contemplation of the parties that the mortgage executed 
by the purchaser should discharge any pre-existing liability of his.®® 

(/) Where the executant of a mortgage executed prior to 1932 died 
in 1934 and hia property comprised in the mortgage came to be owned 
by other persons as alienees or devisees subsequent to 1932, the liability 
of such persons for the mortgage debt is governed by 8. 8 and not by 
ik 9, if they were owners of agricultural land on 1-10-1937 and were 
liable to pay the debt when the Act came into force.® ® 

(ff) The purchaser of property bound by a mortgage seeking to 
scale down his property liability can go back to an antecedent mortgage 
by the same mortgagor over the same property, the date of property 
liability being regarded as the date, when the property became bound 
by the antecedent debt. But when the mortgage which binds the 
property is traced back only to a simple money debt due from the 
mortgagor, the antecedent debt cannot in any way be regarded as 
binding the property purchased and the purchaser cannot claim that his 
liability is a renewal of the previous money debt due from the mort- 
gagor. The liability cannot be scaled down with respect to antece- 
dent proDote 

(A) Plaintiff’s husband advanced money to P and his son under 
two mortgage Ex-C and D dated respectively 1917 and 1918, Ex-C itself 
is a renewal of a still earlier mortgage Ex-H between the same parties. 
In 1923, in execution of a decree against P’s son, the properties were 
sold in Court auction and purchased by a person who in 1924 sold them 
to Dj one of the conditions of same being the discharge of mortgages 
C & D. There was no evidence whether P or his son was an agricul- 
turist, though defendants were agriculturists. In July 1924, 1st 
defendant executed the suit mortgage Ex-A for Rs. 10,000 in favour of 
plaintiff’s husband binding properties covered by Ex-C andD and a con- 
siderable extent of lat defendant’s properties. The conaideiation of the 
mortgage was discharge of earliertnortgages Ex-C andD, and discharge 
of pxonote executed by 1st defendant in favour of a third party, and a 

(84) Venkatatimal v. Bamaswami Iyer, 52 L.W. 607 : (1940) 2 M.L. J. 685 : 
1940 M.W.N. 1081 ! 1941 M. 62. 

(86) Seskanna r. VmJeatamnanarao, 62 L.W. 764: (1940). 2 M.LJ. 887; 
1940 M.W.N. 1217 ; 1941 M 60. 

(86) Bangarayyav.NarsmhamuHhi A-lIo. 450/38, 54 L.W. (S,R.O.) 58: 
(1941) 2K.L.J. (N.R.O.) 69 (2). 

(87) Nackiappa ChetUar v, Mamppa Qmndtr, 56 L.W. 226 : (1942) 1 M.L.J. 
m : 1942 M.W.N. 213 ; 1942 M. 412. 
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lium advanced as cash. Under the Act, defendants are entitled to 
relief so far as portion of consideration made up of a discharge of eatlier 
mortgages is concerned on the basis that principal of the debt is principal 
of Ex-D & II earlier mortgage discharged by Ex-C. Neither the fact 
that Ex-A bound properties not covered by the pre-existing mortgages 
nor the fact that Ex-A comprised additional consirlfration besides 
discharge of earlier mortgages would affect the question.^® 

(i) ^iVhere the property in respect of which a mortgage was created 
prior to 1931 was sold in 1934 by mortgagor free of mortgage and out 
of sale consideration an amount suf&cient to pay off the mortgagee 
was left with the purchaser who did not pay the mortgagee as agreed, 
except an amount by way of interest in 1935, and on passing of the Act 
a dispute arose between vendor and purchaser, both of whom are agri- 
culturists, as to which of them is entitled to benefit of reduction of the 
mortgage liability by reason of the operation of the Act. The sale 
being one free from encumbrance, the portion of sale price left in the 
hands of the purchaser for the specific purpose of paying off the mort- 
gage must be regarded as having been left with him on behalf of and 
as agent of the vendor, and the vendor would be entitled to call upon 
the purchaser to account to him for any portion of purch^kse money 
which it had become no longer necessary to apply for discharge erf 
mortgage by reason of the statutory reduction of the mortgagor debt 
as a result of the Act, in other words, the vendor and not the purchaser 
would be entitled to reap the benefit of statutory reduction of liahihty 
in a case where property has been sold free of encumbrance as dis- 
tinguished from a case where the property was sold subject to the 
encumbrance, purchaser would be entitled to credit for the amount 
paid by him as interest to the mortgagee in 1935 and would be liable 
to refund only the unexpended balance of purchase money in his bauds. 
Purchaser was under no liability to pay interest to vendor on the 
amount of mortgage from the date of sale in as much as it could not 
be said to have been wrongfully withheld in the circumstances of the 
*case.®® 

(j) Mor^agee purchaser. — The fact that mortgagee purchased a 
part of hypotheoa in protanto discharge of the debt does not render the 
balance remaining due other than the same old debt reduced by a 
payment and hence a claim for scaling down that balance is not un- 
sustainable.®® 

Partition in debtor’s family.— When there was a debt due by a 
statutory person— joint family for which is substituted another debt 
by an individual who formerly constituted part of the statutory person, 
there is a different debt and to treat this different debtor as merely 

(38) Valiammal v, Ramaawany Sounder, 65 L.'W. 779 : 1943 M. 127 : 
(1942) 2 MX-J. 720 : (1942) M.W.N. 717 : 208 I.C. 160. 

(89) Subbarao t. Varadiah, 56 Ii. W. 199 : (1943) 1 IL L. J. 279 : 1943 
M. W. N. 251 : (1943) JI. 482 : I. L. E. 1943 M. 885 : 213 1, a 189. 

(90) Poova Ohettiar t. Maddan, 57 L. W. 468 : (1944) 2 U. Ii. J. 140 : 1944 
H. W. N. 623 : 1944 M. 549 : 218 I. C. 486. 
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renewing Bis own liability which resulted from an interest in the joint 
family property, is to carry the theory of the property liability too far, 
when once it is accepted that the debtor must be substantially the same 
in both the transactions. On the fact that the first debtor was a joint 
family and the second debtor was a divided individual, the second debt 
cannot, therefore, be regarded &i a renewal or inclusion in a fresh 
document of tbe first debt,® ^ 

ILLUSTRATIONS. 

(a) On 2-^1923 A and his brother B executed a pronote in renewal 
of series of earlier debts (family debts). Afterwards the family was 
divided and in partition, the debt was allotted to A^s son. In pursu- 
ance of this aixangement, A’s son alone executed a pronote on 12-7-1932 
discharging the prior note of A and B. There is no renewal within the 
explanation.®® 

(b) A family debt of 19X7 was the subject of an agreement at 
partition whereby three of the six co-parceners took over the liability ' 
in unequal shares and executed pronotes to the creditor for the amounts 
of these shares. When at a partition the joint liability was terminated 
and new and individual habilities were created, the identity of the debt 
was destrdyed and it cannot be said that the original debt was renewed 
or included in a fresh document between same parties. The debt 
must, therefore, be treated as one originating at the date of later pnK 
notes sued upon.®® 

(c) Whereafter a partition in a Hindu family between father and. 
his son, father executed a mortgage for a previous debt, comprising 
also the properties allotted to the son’s share and the son in token of 
his assent has attested the mortgage and subsequently after father’s 
death, son executed another mortgage binding his own property and 
discharging father’s debt, there is a complete novatio and the explana- 
tion to S. 8 cannot apply to the son’s mortgage so as to make it a renewal 
of the father’s debt.®^ 

Same Creditor. — The renewal or inclusion in a fresh document 
must be in favour of the same creditor. 

ILLUSTRATIONS. 

(1) A mortgage of 1926 stood in the name of A. In respect 
of interest due on the mortgage, pronote dated 12-4r-1932 was executed 
in favour of A’s son B, B sued and obtained a decree on the note. 
The mortgagee A and the decree-holder B must be considered as 
different creditors. PrOnote of 12-4-1932 could not be regarded 

(91) Karo/^ppm Qcmdm r. MarwtrJia PHlau (1941) 1 MJjJ. 773: 1941 
M.W.N.487. 

(92) Karwman Cfounden y, MarutAa PiUai, (1941) 1 K.L.J, 773 : 1941 
H.WJT. 487. 

(93) SriniiHua Itfengar v, Kumarastoami Naicher. (0.BJP. 1592/39), (1941) 
rM.ia.(NJt.C,)47, 

(94) BabapaM Mndaiiar r. Rajaratwm MuddUoTt 53 L.W. 225: (1941) 
186 (2), ^ 
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aa a lenewal af earlier Habilitj in farour of the same creditor. The 
-creditor under mortgage is the respondent’a father A or joint faniily 
of which he is the manager. Creditor in respect of the pronote having 
regard to Ss. *7 and 78 of the Negol^ble Instruments Act is and can 
only be the respondent The family or its manager A could not 
sue to recover the amount dne on the pronotes even assuming that 
the respondent JB took it on behalf of the joint family, and therefore 
could not be regarded as the creditor, though as between the family 
and the respondent B, it may be beneficially entitled to the- amount. 
This position has become stiU more explamed by a decree having 
been passed in favour of the respondent B.** “ The provision of the 
JN'egotiable Instruments Act or the Code of Civil Procedure, cannot 
be ignored in interpreting the terms 'creditor' or 'same creditor' 
in relation to the pronote or decree debt."®® 

(2) Where a mortgage was executed in favour of sons of 8 and 
one of the items of consideration was the discharge of a decree on a 
pronote in favour of S (mother). The creditor in respect of the pionote 
is and can only be the payee and the creditor in respect of the decree 
-can only be the decree-holder (».e.) the creditor in respect of pxonote 
4md decree is 8, and not her sons, even though the sons have a bene- 
ficial interest in the debt. The mortgage is not a renewal of the 
pTonote or the decree based thereon in favour of the same creditor.®® 

(3) Where a pronote in favour of A executed prior to 1-10-1932 
was renewed in favour of £ in 1936, the debtor cannot claim scaling 
down under S. 8 treating the debt as one incurred prior to 1-10-1932 
and as the promise under the latter note was different, scaling down 
'should be under S. 9.®’ 

Heir of the Creditor.— The creditor is defined as including his 
heirs, legal representatives, and assigns under S. 3 (v). Therefore 
t-he renewals in favour of these heirs, legal representatives and assigns 
are renewals in favour of the same ci^tor. 

ILLUSTRATIONS. 

Where pronotes standing in the name of the father are renewed 
in the name of the son who is hia heir, the latter will be the creditor 
under S. 3 (v). This is a renewal in favour of the same creditor. So 
also the renewal in favour of an assignee.®® 

Assignee . — A renewal of a debt to an assignee of an original 
creditor, or to the assignee of that assignee is a renewal in favour of 

(95) Varadarajam PiUai v. Kriahnamurthi PUlat, 52 L.W, 595; (1940) 
2 M.L.J. 664 : 1940 M.W.N. 1067 : 1941 M. 321 ; disapproviAg Pandnraag 
14ao, J.’s deoiaon ia Anajidan v, Mufhuikumaraswam Mmali, 60 L,W. 587 ; 
tL939) 2 M.LJ. 658 : 1939 M.WJ7. 1044: (1940) M. 52 and dissenting £rom the 
judgment of Stodart, J., in (O.E.P. 963/39) 50 L.W. (S.B.O.) 64 » (1939) 2 M.LJ. 
^N.R.C.) 77. 

(96) Raghupalhi Ayycar v. JCrisAwwwoAortar, 52 L.W. 673 : (1940) 2 MX J. 
756 : (1940) M.W.N. 1142 : (1941) M. 87. 

(97) (C.R.P. 2274/39), 53 L.W, (S.R.C.) 74. 

(98) (C.B.P. 1962/39), (1939) 2 MX.J. (N.B.O.) 95, 
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the same creditor within the explanation, as the same creditor need 
not be the identical person and is to be interpreted ■ as including 
assignees of the original lender.^® 

Partition in ereditor’s family.— 'V^en a family debt has been 
split up, as a result of the partition, into a number of new pronotea 
executed in favour of the divided individuals, they may in one way 
be regarded as in favour of equitable assignees of the Original creditor. 
But the definition of the creditor in S. 3 (v; cannot be taken to include 
mere equitable assignees.^ Hence there is no renewal in favour 
of the same creditor, so far as the uew pronotes are concerned. If 
these pronotes will be renewed afterwards in favour of the i^me 
individuals, then they come within the explanation and the- 
further renewed pronotes will be scaled down by tracing back only 
to the pronotes executed after the partition, 

ILLUSTRATIONS. 

(1) A pronote of IS-S-IGSO' was executed by A in favour of B 
and his brother 0, After the death of 0, B and C"s son, at the parti- 
tion agreed that the balance due under the note should be divided 
equally between them. The debtor A accordingly executed two 
pronotes, one in favour of B and the other in favour of C’s son on 
28-9-1934. ’ This note is not a renewal of 1930 pronote and should 
be scaled down under S. 9. The division of the original debt into 
two equal shares does not aifeot the principle that when a single debt 
is superseded by two or more new and separate debts each in favour 
of one of the persons who take the family debt, there is no renewal. * 

(2) One A and two of his sons B and C executed a pronote for 
Rs. 7,000 in 1922 in favour of S, In a partition in 1925 after tho 
death of S, his two sons X and Y divided the debt between them and 

“ in pursuance of such division, B and 0 executed a pronote for Rs. 4,900 
to one son X and another promissory note for Rs. 2,600 in favour 
of the other ^n F. In 1928 B and G and the other two sons of A 
who did not join in the execution of the earlier notes, executed two- 
pronotes for Rs. 5,400 to Xand Rs, 2,200 to F respectively in discharge 
of prior pronotes. In 1931 C separated himself from his brothers 
and his other three brothers who continued joint, executed two pro- 
notea to J and F respectively in settlement of the debts due under 


(09) Kodandcaramayya v. VenJcatareddi, S2 L.W. 484 (1) : (1940) 2 M.L.J. 

’ Oovindarajulu v. JSeshayya, (C.M.A. 

(1) (C.R.P. 1308/39), 53 L.W. (S.R.C.) 29: 1941 (N.R.C.) 34. 

(2) Venkakamrlu t. VeTiiataranff^m, 53 Ii.W. 642; (1941) 1 M.L.J. 718: 

contra. Suryanarayana y. Vi^nadkam, (C.R.P. 

^ M.L.J . (N,R.C.)^ 27 ; liol^Ung that where a creditor hecomeS' 
enotiM to a pronote belonging to joint frmily at a partition with his coparcener 
and fresh pronotes are executed in his favour by debtor he cannot content him self 
with producing the pronotes executed in his favour alone and he is bound to 
ptoduoe^ if available the pronotes aat«ior to the date of partiti<m, also tho 
aw^t boolffl of the joint family, to enable the debtor to establish a to 
xebef under the Act. Thk ia no longer good hw. 
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the pronotes of 1928. In respect of these pronotes ' decrees were 
obtained by X and Y, (1) As various pronotes were executed on 
behalf of the joint family of A and his sons, the debtors are substan- 
tially the same. (2) The creditor in respect of each set of pronotes 
(Le. X or Y) executed subsequent to the partition in the creditor’s 
family is also the same and the debt under each of the decrees obtained 
by X and Y can be traced bagk to the pronotes of 1925 which- werfe 
executed in pursuance of the division of the original debt at partition 
between X and Y, ‘‘It has been argued that in view of the definition 
of ‘creditor' as including “ his heirs, legal representatives, andassigns^V 
the promissory notes taken b}^ the sons of S li.e,, X and Y) though fof 
distinct portions of the debt due under the original note executed in hi^j 
favour, must be regarded as a renewal of that debt or at all events it^ 
inclusion in a fresh document. But it seems to us that the explanation 
to S. 8 requires that the debt must continue in substance to be the 
same though the amount and the parties under the various document^ 
given as vouchers for it need not be strictly identical . This requirement 
cannot be regarded as satisfied when the debt i i divided among the 
heirs, of the creditor and the debtor executes a fresh instrument for 
a part of the debt in favour of each of such heirs. (3) The earliest prq- 
note of 1922 having been executed in favour of the father of X and F 
(i.e.), S and the debt having been split up at the subsequent partition, 
the same cannot be said to have been renewed or included in the 
subsequent pronotes of 1925 within the explanation.® 

fteaewal in favour of partnere.— In settlement of Khata' account 
a pronote was executed in favour of the partners A, B and 0 by it. 
D subsequently executed another pronote in favour of A alone in 
discharge of the first note. An assignee of the second pronote from 
A filed a suit thereon. The creditor under the second ptonote is not 
the same as under the first pronote, mthin the explanation. The 
debt cannot be scaled down beyoncl the subsequent pronote executed 
in favour of A alone. ^ 

Debt due to dissolved firm.- In 1927, a pronote was executed 
in favour of R and 5, members of an unregistered partnership. There 
was subsequent dissolution of the partnership as a result of which 
the debt fell to the care of S. The debtor then executed a mortgage 
on 12-4-1934- in favour of S for the amount due. There was no 
endorsement of pronote and no document assigning the note to S. 
The antecedent pronote which could be enforced onlj^ by the promisee^ 
jointly ; was a debt in respect of which there were two creditors and 
the mortgage to one of them alone was not to the same creditor as 
under the antecedent pronote. Hence mortgage could not be treated 
as renewal of pronote.* 

W JBoTwa Svhhaiar v. Rama Iyer, 62 L.W. 963 ; (1941) 1 M.L.J. 39 : (1941) 
M.W.N. 54. 

(4) Bullayya v. Ldkahminarayana, (C.R.P. 1430/39), (1941) 1 M. L.J. (N.R.O) 
32. - • 

(6) Svami Cketti v. LakaJmi Soldi, 57 LW. 4.57 : (1944) 2 M.L.J. 142 : 1044 
M. 499; 1944 M.W.N. 619. 
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Process under ejq»laiiation re|»eated.— In scaling down under 
&4 8y the process adumbrated in the explanation shodd be repeated 
with respect to each preceding debt till the principal originally 
ad’jranced is arrived at,® 

Advanced as prtaidp^.->-The words ‘'advanced as principar^ 
must be read in their ordinary everyday sense as referring to actual 
frah loans and not as referring to arrears of interest treated as principal 
at the time of renewal of the pronote.’ 

Benamt— In regard to decrees based on a pronote, it is 
not permissible to contend that the decree-holder is a benamidar 
for another person, for the purpose of showing that the debt 
is a renewal in favour of the same creditor.® It is not open 
to a debtor to adduce evidence that the suit mortgage debt is 
a renewal of prior decree debt in favour of the same creditor, 
when this prior decree which was in respect of a pronote debt is 
expressly in favour of another creditor (mother of the creditor) of 
the mortgage debt, i.e,, the payee is really a benamidar for her 
sons.® 

Explanatioii n.— -This is a new explanation inserted by the 
Amending Act XXIII of 1948., Oreat detriment is caused to agri- 
eoltuiist debtors in cases where they borrowed the principal in cash 
and agreed to repay it in kind owing to considerable increase in prices 
of commodities to be paid in kind, thereby enuring to the unlawful 
gain by the creditors. It is equitable in cases of such agreements 
to allow the agriculturist debtors to repay in cash according to the 
rate, if any, stipulated in the agreement, or in the absence of 
which, at the market rate prevailing at the time of payment. 
By this amendment the difficulty and obstacle faced in working 
the existing provisions of the Act to further the object affording 
relief to the indebted agrioulturipts owing to the view taken 
by Courts, are surmounted with effective benefit to the 
debtors. 

Explanation III : Change in Law. — To remove the effect of various 
decisions of the High Court turning on the interpretation of words 
^'saiue creditor ”, and thus to set at rest the coliflict arising therefrom 
and to forward the smooth working of the relief to agricul- 
turists, tliis new explanation is added by the Amending Act XXIIl 
of 1948. Now the renewal need not be by the same debtor 
in favour of the same creditor. All renewals, irrespective of the 
identity of parties, will come within the scope of the Act. Thus 

(6) Adirajuv. Veerayya, 62 L.W. 6H : (1940) M.W.N. 1026; Ghidambara 
ly€r V. Manickavirngam FiUai, 62 L.W. 204 : (1940) 2 M.L.J. 232 : (1940) M. W.N, 
800 : (1940) M. 796. _ 

(7) Godawaihi Surayya v. Mantravadi Govalam, (O.B.P. 618/39), (1940) 

2 (N.H.C.) 9. 

(8> Vwradwajam jPiUai v. KrkhiumwrtU PiUai, 62 L.W. 696 : (1940) 
2 M,L J. 664 r 1940 M.W.N. 1067 : 1941 M. 321. 

(6) Sagkufathi Ayyar v. KrUhnamachan, 62 L-W. 673 : (1940) 2 M.L.J. 
766 ; (1940) M.W.N. 1142 : (1941) M. 87. 




the case law that ha« overgrown round the wordji “ same creditor ” 
is now obsolete. 

The renewal or inclusion in a fresh document may be either before 
or after the Act. Prior to this amendment, Courts have held that there 
can be no scaling down of debts renewed after the commencement 
of the Act. Now the debts renewed after the Act came into force 
also should be scaled down. The question whether a plea of benami 
can be raised as no importance now owing to the change in language 
unlike the state of law previously existing 

Integrity of debt broken.— Where a debt has been split up into two 
jx>rtions, one portion being discharged by the execution of a mortgage, 
the integrity of the original debt is broken up and it cannot thereafter 
be said that the original debt has been renewed or included in the mort- 
gage 80 as to bring into force the explanation. 

Consolidation of separate debts. — Where separate debts towards 
which payments have been made have been consolidated into a single 
debt, pa3mients made towards the separate debts should be clubbed 
together and treated as payments towards the' consolidated debt for- 
purpose of applying sub-sections (2) and (3). The explanation says that 
where a debt has been renewed, the principal advanced together with 
such sums as have been subsequently advanced as principal shall alone 
be treated as the principal sum repayable. This applies to the whole 
of S. 8, and not merely to the 1st clause thereof. Applying this 
explanation to clauses (2) and (3), it seems to follow that where the 
word ‘ principal * is used in these clauses, the Legislature intended to 
refer not to the actual principal of the debt subsisting when the 
Act came into force, but to what we have described as the notional 
principal calculated in the manner laid down in the explanation . . . 
We must take into account payments made towards cojuiponent parts 
r>f that principal having regard to the way in which it is be calculated 

totalling tlie sums advanced at different stages. In fact, 


(10) Papiah V. Bamapvnniah, 54 L.W. 471 ; (1041) 2 M.L.J. 666 a case of 

^^npartite agreement; Narayanamtm t. 54L.W. 617: (1941) 2M.L.J. 

703: 1942 M. 143; Venkatarama Ayya/r v. Sreenivasa, 56 L.W. 514: (1943)2 
V.L.J. 352 : 1943 637 ; 1944 M. 31 : 1.L.R. 1944 M. 378; Govinda Nair v. 

STe6titv(i8(i Paitaf, 61 L.VV. 730 : (1948) 2 M.L.J, 463; partition in debtor*s family 

renewals; Maltayya v, Mallayya, (1941) 2 M.L.J. 1086; 1942 M. 280: partition 
in creditor’s &mily; Sufidar Baja Iyengar v, Ramaswami Beddiar, 67 L.W. 563 : 
(1944) 2 M.L.J. 329 : 1944 M.W.N. 740 : 1945 M. 116 renewal in favour of different 
inanagers; Anjaneyulit v. Sarvayya, 58 L.W. 566 (2) ; (1946) 2 M.L.J. 411 : 1945 
688 : 1946 M, 164 : 224 I.C. 141; Vuaaniuiy^, Appalanarasayya, (1944) 
2 JU.L.J. 390; Venkutaraju v. GovMayya, 55 L.W. 786 : 1942 M.W.K. 718 ; 1943 
M, 168 : 205 I.C. 421; SefAu Bao v. Venkata Beddi, 56 L.W. 415 : (1943) 2 M.L.J. 
155 : 1943 M.W.N. 5.W ; 1943 M. 664 : Heir renewin? a debt. 

(11) Narayanamma v. Venkatachelaifn, 64 L.W. 517: (1941) 2 M.L.J.703: 
1942 M. 143. 


(12) Samanatham v. yarayanasicafii, A.A.O. 151/45; 59 L.W. (S.R.C.) 64 
(I ) ; Venianna v. (1) Najarathnam, A^.O. 127/45; 69 L.W. (S.R.C.) 87 (1) ; 
Hanumnntha Bao v. Chinarama yaidu, 56 L.W. 82 (2) : (1943) 1 JLL.J. 190 • 1943 
M.WJI. 120: 1943 M. 338 : 210 1.0. 234. 
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Legislature seems to Lave treated debts which have a Jong ante- 
cedent history and became consolidated by the addition of varying 
advances at diiferent times, as if the whole liability were a single 
advance, the principal of which is the sum total of the various sums 
actually advanced ; that is to say, the Legislature seems to have ignored 
the anomaly resulting from payments made towards one portion of 
principal being regarded as payment towards the principal as a 
whole- We mah to safeguard ourselves against making any pronouuce.- 
ment upon what would be the position if the composite del»t were 
made up of two antecedent transactions one of which is protected from 
the procedure under the Act.”^® 

Surety.— -After a mortgage decree had been granted the mortgagor 
filed a suit for redemption which was dismissed. The mortgagor appeal- 
ed and obtained an order for stay of execution on security for the decree 
amount being given by a surety. That was in 1935. The appeal was 
eventually dismissed, and the decree-holder sought to execute the 
decree against surety and the judgment-debtor. Both claimed to have 
the decree scaled down. On the question of the extent of right of 
surety to the benefits of the Act, the terms of surety’s liability 
shall be strictly construed, and having regard to the fact that 
security was for the decree amount, the surety’s liability is for no 
more than the amount of decree ultimately scaled down in favour 
of the judgment-debtor,^^ 

Endorsee’s liability. — A transferee of a pronote who has obtained a 
decree against the maker and the endorser is entitled against the 
endorser to treat the latter as his debtor from the date of endorsement. 
The date of debt will be the date of endorsement and interest to be 
cancelled under S. 8 will be interest accruing from date of endorsement 
to 1-10-1937.1® 

Payment by non*agriculturist. — ^Where a Hindu father, a non-, 
agriculturist, who paid more than twice the principal in respect of a 
pronote originally executed in 1919, and subsequently renewed and 
died in 1938, prior to commencement of the Act and there was nothing 
to show that he made payments as Manager of joint family out of family 
funds, his sons who were agriculturists and from whom the debt was 
due at the time when the Act came into force were entitled to have the 
debt scaled down under S. 8 (1). The creditor would be entitled to a 
decree for original principal with interest at 6J% per annum from 
1-10-1937 until the date of decree and subsequent interest at Court 
rate.i® Where the effect of an appropriation of payments by a 

(13) J mkutmiidayya Sanjappa 56 L.W : 249: (1943) 1 M.L.J. 321, 1943 
M.W.y. 219 : (1943) M. 479. 209 I. C. 461. 

(14) Puzhithwa Mddin Haji v. Puthum/nuinii Thithiya KuUwmim, A A . 
167/41, (1943) 1 M.L.L (N.R,O0 9 (6). 

BMi v. JfoJolonwa, C.R.P. 738/42. (1943) 1 M.L.J. 

9 (1). 
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adn-agriculturist co-debtor has been to discharge a decree for interest 
and costs and the agriculturist debtor contended that the agreement be- 
tween the decree-holder and ’ co-debtor by which appropriation was 
made was contrary to the provisions of the Act, which under S. 7 
can be ignored and the Court can reappropriate the payment made by 
the non-agriculturist debtor on the basis that there^ was no interest 
outstanding under the decree to which it can be adjusted. There^ is 
no power under the Act to tear up an appropriation made at the in- 
stance of one of two joint debtors merely in order that the joint debtor 
who is an ^agriculturist may get caucelled the interest which is no 
longer due and obtain an additional advantage from his co-debtors' 
payment by way of reduction of principal. 

Adjustment— A papaent. — A agreed prior to 1931 to finance the 
purchasing of ]property in Court auction by B. B, in return, agreed to 
convey half the property to A in consideration' of his contributing his 
proportionate share of the price. B, in pursuance of the agreement, 
executed pronotes for the payment advanced by A. Subsequently on a 
settlement of account in 1937, there was an adjustment of the amount 
due from one to the other, and for the balance due, a suit watf filed by 

heirs against B on the pronote executed by B for such balance. 
Tt was the intention of the parties that B should be under uncondi- 
tional liability to repay to^ A the amounts in respect of which B 
originally executed the pronotes and the liability arose as soon as 
those pronotes were* executed, there being nothing to prevent A 
from maintaining suits wit^ut reference to the details of joint 
undertaking. If A had received more than the amount of the debt 
as scaled down by means of excess adjustment of the debt due from 
him to B in respect of his liability to contribute, such a settlement 
should properly be treated as payment for purpose of 8. 8 of the Act 
and if by such process nothing remained due to A, the suit had to be 
dismissed.^® The applicant obtained an assignment of decree 0. 8. 
383 of 1935 fora sum of Rs. 885 obtained against B. R had obtained 
a decree 0.8. 491 of 1935 for a sum of Rs. 833 against applicant. The 
applicant filed three Execution petitions, the first, the main Execution 
petition, to execute the decree in 0. 8. 383 of 1935 as assignee, 
the second to record part satisfaction of the decree in 0. S. 333 of 1935. 
by adjustment of decree in 0. 8. 491 of 1935, and the third for entering 
full satisfaction in 0. S. 491. While these three matters were pending, 
R filed an application for stay of execution in 0. S. 383 against himself 
claiming to be an agriculturist entitled to benefits of 8s. 19 and 20. 
A stay was granted and he followed it up by a substantive application 
under 8. 19. As a result of these proceedings the Lower Courts rejected 
the applicant's applications to adjust two decrees and to execute only 
for balance of a greater decree. Since adjustment and recording of 


(17) L. Jf. Bmk V. Kittuchami Ooundan, C.R.F. 486/43 ; (1943) 2 M.L.J. 
(N.R.a) 25. 

•(18) Subbarao v. Viraswamy, 58 L. W, 576 : (1946) 2 M.L.J. 429 ; 1945 
M.W.N. 692 (2) : 1946 M. 137, 
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satisfaction had not been carried out before R claimed benefits of the 
Act, and obtained stay in 0. S. 383, it was not possible to adjust the 
two decrees or permit execution for balance of decree in 0. S. 3^ after 
such adjustment asked for.^^ 

Whm to l)e an agriculturist— A pronote had been executed by 
a person who was not an agriculturist on 6-4-1920. A decree thereon 
had been obtained on 1-11-30. The judgment-debtor died on 
27-9-35. On an application afber the Act came into force by the 
heirs of the debtor brought on record as legal representatives 
in the execution proceedings, to have the decree scaled down on the 
ground that they are agrioulturists entitled to scaling down benefits 
although their father whose liability they inherited was himself not 
an agriculturist. It is immaterial whether the debtor was or not an 
agriculturist when the debt was incurred actually, where it was incurred 
prior to 1-10-1937. Petitioners’ succession to father’s liability would 
not be the basis of any new liability. The material dates with respect 
to which agriculturist character has to be determined for the purpose 
of awarding relief under S. 19 are 1-10-1937, 22-3-1938 and the date 
of application.®® 

Indemnity for loss in realisation.— Where in 1 930 the defendant who 
owed Rfl. 1 to the plaintiff being unable to pay the amount in cash, 

assigned to plaintiff certain pronotes and mortgages aggregating in value 
to Rs. 9,838 in full satisfaction, undertaking to idemnify the plaintiff 
against loss in realising the debt by reason of any dispute, and as a 
result of the operation of the Act, the plaintiff had incurred loss owing 
to debts assigned to him having been scaled down under Act iul938, the 
defendant was by reason of his undertaking to indemnify the plaintiff 
against loss as above mentioned, was bound to make good the loss to 
the plaintiff and this liability arising out of a contract absolute in terms 
covered also losses attributeble to' a change in law which the parties 
could not have foreseen at the time of the contract, since if the possi- 
bility of law scaling down these debts had occurred to parties they would 
not as fair and reasonable men have agreed that the obligation to 
indemnify should be at an end. The date with respect to which the 
liability of the defendant as an agriculturist as regards this loss should 
be determined under the Act would be, not the date of assignment in 
1930, but the date of actual loss by reason of scaling down operation 
in 1938, and such loss would be the difference between the fuU amounts 
payable under the bonds and the amounts actually realised by the 
plaintiff. The only relief which the defendant would claim as an agri- 
culturist would be in respect of interest for the period subsequent to 
the date above mentioned.®^ 


(19) Rangaswamy Iyengar v. Gotmden, 37 L.W. 71 : (1944) 1 M,L.J. 136 : 
1944 M.'W’.N. 110 ; 1944 M. 266. 

(20) Kona Hasf^ Fatimahibi v. Mohammad Muhaideen Narhiar, 55 L.W. 
729 : (1942) 2 M.L.J. 506 : 1943 M. 87 : 2«17 I C, 205. 

/anaAwnar Nainar v. SamaTUhabhadranmHhi Nainar, 58 L.W. 92 : 
(1944)2 M.L.J, 371: 1944M.W.N. 692: 1946 M. 98: 1945 M. 49. 
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Mortgagor's Personal remedy barred, purchaser’s reUeL— A mort- 
gage was executed in 1927 by defendants (1) and (2) in favour of the 
plaintiff. The third and fourth defendants obtained a later usufruc- 
tuary mortgage binding certain portions of the hypothecs-. In 1929 
and 1930 there were two sales under money decrees whereby th^ 
equity of redemption in the mortgaged properties was lost to mortgagors 
and pa-Jised to defendants 5 to 9. In 194:0 defendants 5 to 9 sold their 
interest in the property to D (10). It was common ground that the 
personal remedy against defendants 1 and 2 had become barred before 
the Act came into force. It was alleged that defendants 1 and 2 
were agriculturists and also 10th defendant. But defendants 5 and 9 
are admitted by non-agriculturists. In a suit on mortgage of 1927, the 
question arose whether defendant 10 could claim benefits of the Act 
with respect to that mortgage, since there was, at the commencement 
of the Act on 22-3-1938, no debt payable by an agriculturist, defendant 
10, though an agriculturist, was not entitled to have the debt scaled 
down. The mere existence of a right on part of mortgagors to pay 
the debt would not involve the consequence of deeming them to he 
under liability to pay the debt when the personal remedy against 
them had become barred. 


Conditional discharge of debt by contract of sale.— Where in respect 
of an oral contract of 1934 by mortgagor to sell land which formed part 
of security to mortgagee in full discharge of mortgage debt and in pur- 
suance of which contract the mortgagee was put in possession in 1934, 
the mortgagor agreeing to execute a sale deed whenever demanded, a 
suit for specific performance was brought by mortgagee. Contract 
followed by delivery of possession was intended to operate as conditional 
discharge of the debt and the mortgagee not having put an end to 
contract and claimed pajmient of debt, there can be no question of 
scaling down the debt so as to enable mortgagor to claim the difference 
between price fixed and amount of debt after such scaling down.^® 

The fact that plaintiff attempted to circumvent the provisions 
of the Act by a mis-statement of the legal effect of a contract between 
him and the defendant in the plaint is no ground for refusing such 
relief as he may be entitled to on a correct view of the faot,*^ 


Bar of the same plea. — ^Where in a suit for injunction restraining 
defendants from entering on suit lands till the amount of usufructuary 
mortgage executed by them is completely discharged, defendants, 
pleaded that, by operation of the Act, amoimt was discharged and the 
suit is decreed, the decree could not be resisted in execution on basis 
of defence which was taken in the suit and was impliedly negatived 


(22) Subbaroya Oownden v. Nachiamntlvu M^udaliar, 56 623 j (1943)' 

2 ILL J. 434 : 1943 M.W. 667 : 1944 M. 82 ; 215 1,0, 293. 

(23) MalUliarjum Rao v. Parthasarthi Rao, 1944 M. 218 : 66 L.W . 679 (1943) 
2 M L J 684 • M.W.N, 718 ! LL,R. 1944 M. 742. 

V 2 MXJ. 107: (1944). 

M.WXe22: 1944 M, 640, 
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liy passing of the decree, that the mortgage was discharged and the 
decree had b^rom) unenforceable in consequence.*® 

9 . Debts incuBTed on or after the 
Provision for debts jst Qctober, 1932, shall be scaled 
ut’Stober^issi down in the manner mentioned here- 
under, namely : — 

(1) Interest shall be calculated up to the com- 
mencement of this Act at the rate applicable to the debt 
under the law, custom, contract or decree of Court under 
which it arises or at five per cent, per annum simple 
interest, whichever is less and credit shall be given for 
all sums paid towards interest, and only such amount 
as is found outstanding, if any, for interest thus cal- 
culated shall be deemed payable together with the 
principal amount or such portion of it as is due : 

Provided that any part of the 
, ® debt, which is found to be a renewal 

of a pnor debt whether by the same 
or a different debtor and whether in favour of the 
same or a different creditor, ’ shall be deemed to be a 
debt contracted on the <kte on which such prior debt 
was incurred, and if such debt had been contracted prior 
to the 1st October, 1932, shall be dealt with imder the 
provisions of S. 8. 

(2) Subject to the provisions of Ss. 21 to 25, 
nothing herein contained shall be deemed to require 
the creditor to refund any sum which has been paid to 
him or to increase the liability of the debtor to pay any 
sum in excess of the amount which would have been 
payable by him if this Act had not been passed. 

NOTES. 

Select Committee’s Report.— The Select Committee’s observation 
with reference to this section is as follows : — “ The Bill as introduced 
had provided that in aU cases, interest should run only from 1-10-1937, 
at a rate not exceeding 6 per cent, per annum. The Committee has 
oome to the conclusion that a distinction should be made between 
debts incur^ during the predepression period when the value of 
money was very much less than now and the debts incurred after 
tiie depression became acute. In the case of the former, a greater 
extent of scaling down is considered justifiable than in the case of the 

(25) Vmhmma r. Bapanayya, AA.A.O. 361/44, 59, L.W. (S.R.C.) 17 (1). 
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latter. It has accordingly limited the provisions which had been 
made in the Bill for the wiping out of arrears of interest only to debts 
incurred before 1-10-1932. 

As regards debts incurred after 1-10-1932, the Committee thinks 
that the welfare of debtors would be sufi&oiently met by redncing 
the rate of interest to 5 per cent, in all cases where it is higheT than 
5 per cent. Where a debt incurred after 1-10-1932 is found to be 
wholly or in part a renewal of a debt incurred prior to that date, that 
debt or any part of it which may constitute such renewal will be dealt 
with as a debt incurred before 1-10-1932. What has been compen- 
diously described as the Damdupat principle has been retained. 

In view of the proposal for the reduction of interest, in the case 
of debts incurred subsequent, to 1-10-1932, the invoking of that 
principle is unnecessary in respect of such debts and has therefore 
been expressly provided for only in the case of debts incurred prior 
to 1-10-1932. 

The Committee considers that these provisions which it has 
made for the scaling down of old and new debts will go a great length 
to meeting the objection which has been raised to the provision in the 
Bill as introduced, for the wiping out of all interest on all debts 
outstanding on 1-10-1937.” 

The clause as drafted by the Select Committee is as follows : — 

“ Interest shall be calculated up to the commencemout of tb's 
Act at the rate applicable to the debt under the law, custom, contract 
or decree of Court under which it arises or at 5 per cent, per annum, 
whichever is less, only such amount as is found outstanding for principal 
and interest calculated at such rate shall be deemed payable : 

Provided that (i) full credit shall be given to the debtor for all 
sums paid by him and •payments made for ii/vterest in excess of the 
amount due as calculate at the above rate shall be credited towards 



Clause explained. — “ The clause, as it stood, meant to give credit 
to aU payments not only towards interest calculated at 5 per cent, 
but also towards principal, if tha actual payment exceeded the amount 
even at 5 per cent. The present proposal which I make goes to make 
the position of the creditor better in sa/ving the principal wndcr any 

circumstances The principal would always remain due. 

That is to say, in regard to the transactions after 1932, the present 
proposal seeks to maintain the principal that is due, apart from what- 
ever amount was paid. This is a change worse for the debtor and 
better for the creditor. It is intended to save the principal under 
any circumstances.” (Vide Premier’s speech at page 483 of Volume 4 
of the Madras Legislative Assembly Debates). 

“ The proposal under the amendment I moved [S. 9 (c) as it 
stands in the Act], is, that, if a man has borrowed after 1932, his 
principal remains due if it has not been paid as principal paid-up. 
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The oonfccect late is scaled down to 5 per cent, but not onlj" that, if 
over-payment is made it shall be credited towards interest which has 
not been paid. If a man has paid for one year interest at 18 per cent, 
it will go towards, say three and half years’ interesr. at 5 pj-r cent. 
If a man has paid 18 per cent, promptly for one year, and it is due 
for two and half years, he will not still have to pay further intereet- 
for those two and half years. This is the meaning of this amendment. 
But that process of spreading out actual payment on a legal fiction 
of 5 per cent, interest will not go to the point of reducing the principal 
which is due. Of course it may be said that we deny him the advantage' 
of the payment up to the point where it reaches the principal.” (F?de 
Premier’s speech at page 485 of Volume IV of Madras Legislfitm 
Assembly Debars), 

m m 

Scope. — S. 9 covers only debts incurred from 1-10-1932 to 
22-3^1938 the date of commencement of the Act.^^ 

Mode of worldng out. — The proper mode for working out the 
liabilities under S. 9 is as follows : — 

(t) Calculate the interest on the debt up to the commencement 
of the Act at the rate of 5 per cent, per annum simple interest. 

• (n) Credit to the amount of interest so calculated the payraent^i 
actually made or appropriated towards interest. 

{in) Give a decree for any balance of interest, thus calculated 
together with whatever is due for principal, no credit being given 
towards principal on account of any excess payment towards interest- 
resulting from the scaling down process. 

Decisions regarding appropriations under S. 8®^ are not applicable 
to cases under S. 9. ^ 

Payment towards interest.— A payment in full discharge of interest 
is a payment towards interest.*® Interest should be calculated at 5% 
up to the commencement of Act and credit should be given for interest 
akeady paid and the amount outstanding for interest should be added 
to the principal outstanding, If the payment made towards interest 
is in excess of the amount calculated at 5%, the excess amount will 
be retained by the creditor and will not be adjusted in reduction of 
the principal and there is nothing contrary to the general principle 
in allowing a creditor to retain that which has been willingly ]jaid 
to him.®® Suh-S. (2) also goes to show that no refund will be given 
by creditor. 

L.W. 229; (1941) 2 M.L.J. 307. 

1941 M.W.^T. 800 ; (1941) M. 799 (2). 

0 Ramaier v. Amniha Krishna Aiyar, (C.R.P. 1822/39), (1940) 

2 JA.D.J. (N,a.C.} 75. 

(28) im. 

62L.W,246: (1940) 2 M.W. 

26; IMl^wS: ‘ ^ 
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ILLUSTRATION 

On 4-^1933 a proiiote was executed for Rs. 300. In Ootobei^ 
of the same ye^r, Rs. 100 was paid towards principal. On 18-1 1-19355- 
it was endorsed on the note interest calculated up-to-date has been 
paid off in fall.” The plaintiff can bring a suit for Rs, 200 principal 
and Rs. 7-8-0 interest from 22-3-1938 (date of commencement of 
the Act) to the date of suit. No claim fbr interest should be made 
for period till 23-3-1938.51 

Incurred.— 'Incurred' no doubt suggests the idea of liability 
voluntarily incurred but the terms of Cl. {^) seem to indicate that the 
section refers not only to contractual liability but even to liabilities 
arising under law, custom or decree of Court. Hence the liability 
to pay interest imposed by the decree is governed by S. 9.3^ Incurred 
must be held to apply to the inception of the debt, i.e., must refet 
to the time when the original obligation was created. 

Interest calculated on what amount—Interest that has to be 
calculated is on the amount of debt which was originally incurred 
and not on the amount of principal due as the result of adjuBtmeij;| 
made at much later date.^* A stut was brought on a pronote of 
22-9-1937 executed for the balance due on mortgage bond in favour 
of the same creditor executed on 19-12-1932 by present defendants 
and some others. There had been considerable payments made under 
the mortgage bond. The defendants contended that under S. S 
they were entitled to have the debt scaled down on the basis of original 
mortgage advance of 1932, payments thereunder made towardg^ the 
interest being adjusted towards interest on the original principal 
at 6%. There is nothing in S. 9 which justifies the treatment of 
the principal of a debt as anything different ffom the principal of the 
contract actually sued on or as warranting the procedure analogous 
to that S. 8 which S. 9 does not seem to contemplate except for specific 
purpose of reducing debts which originated before 1-10-1932. His 
Lordship Wordsworth, J, observes : “ The section does not seem to'* 
contemplate any going back to any earlier date except for the single 
purpose of ascertaining what is the theoretical date of debt in order 
to find out whether it has to be scaled down under S. 8 or not. The 
proviso certainly allows the Court to treat as the date of debt 
the date of the original advance but it is stHl dealing the debt that is 
sued upon and it is that debt which under the first clause to be scaled 
down by the process of recalculating the interest at 5% and adjusting 
to the interest so calculated the amount paid towards the interest 
of that debt. In my opinion the section does not contemplate the 

(31) Muhmmad Saheb v. KuiUlammal Sotvcar, 52 L.W. 246 : (1940) 
2 M.L.J. 186 ; 1940 M.WJI. 763 ; 1940 M. 807. 

(32) Mothai Meera v. Abdvl Kh^er, 49 L.W. 391 : (1939) 2 H.L J. 628] 
1939 M.W.N. 279 : 1939 M. 471 : I.L.R. 1939 M, 526. 

(33) (C.R.P. 1629/38), 60 L.W. (S.B.O.) 66 : (1939) 2 MX,J. (N-R-O.) 67* 

(34) Ibid, 

8 
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recalculation of interest on the antecedent debt and the reappro-^ 
priation of payments towards interest made under that antecedent 
debt/' But on the other hand, His Lordship Stoddart, J., has held 
that incurred ” must be held to apply to the inception of the debt, 
f.c., must reifer to the time when the original obligation was created, 
and interest has to be calculated on the amount of debt which was 
originally incurred and not on the amount of principal due as a result 
of adjustment at much later date.®® , Bench decision of Their 
Lordships Wordsworth and Patanjali Sastri,JJ., is to the effect that 
the object of the Legislature enacting the proviso is to require the 
Court to trace back the debt to various renewals to the principal sum 
or sums originally advanced and then scale down under Ss. 8 and 9 as 
the case may be,®’ These decisions were not brought to the notice 
of His Lordship Wordsworth, J., in the above case.®® In these 
circumstances, the Bench decision has to prevail and interest has 
got to be calculated on the original principal at 5%. 

Interest on costs. — Where there is a decree for costs, the provisions 
of the decree relating to interest on costs should be amended by the 
process laid down under S. 8 or S. 9 according as the decree happens 
to be before or after 1-10-1932.®® 

ILLUSTRATION 

In the case of a decree of 26-9-1936 after 1-10-1932 interest 
on costs will be scU,led down under S. 9 (i.e.) interest wiD run at 5% 
till 22-3-1938 and thereafter at the rate of 6% (i.e.) the rate of the 
decree being less than 6^%.®® 

Date of liability* — In order to come within the purview of the 
section, the liability must be incurred after 1-10-1932. 

Endorsement of a pronote. — ^The liability of endorser arises on 
the date of endorsement. If this is after 1-10-1932, his liability has 
to be scaled down under S. 9, though the liability of maker in oases 
where the note was executed prior to 1-10-1932 will have to be scaled 
down under S. 8. 

Here there is an original pxonote under which the endorser had 
no liability whatever. His liability was first incurred by reason of 
iiis endorsement of that pronote and the date on which he incurred 
that liability is the date of endorsement.”^® 

(36) SBshxyya v. SwamirMi, 64 Ii.W. 661 : (1941) 2 M.L.J. 795 ; 1941 
M.W.N. 696 : 1942 M, 204 (2). 

(36) C.B.P. 1629/38, 50 L.W. (S.R.O.) 66 : (1939) 2 MX. J. (N.R.C.) 67, 

(37) CMdanUbata Iyer v. ManicJcavasagam PiUaL 62 Ii.W. 204: (1942) 
2 M.L. J. 232 : 1940 M.W.N. 800 : 1940 M. 796. 

(38) 'Pah.ni Gomden y. Muthuswami Qoundm, 62 L.W. 638 ; (1940) 2 M.L.J. 
707.: 1940 M.W.N. 1128 : 1941 M. 62. 

(39) 'feemmyn.y. Doragarut 52 L.W. 674: (1940) 2 M.L.J. 768: 1940 
M,W.N. 1138 : 1940 M. 940 ; Venka^ya v. Chinna SvJbbiah^ (O.M,A. 691/1938), 
62 L.W, (S.R.C.) 66 t (1940) 2 M.LJ, (N.R.C.)i64; (C.M.A. 559/1938), 63 L.W. 
(3.R.O.) 6. 

(4()) Pimamlin^am v. Nagtirathmm, 62 L.W. 518 : (1940) 2 M.LJ. 575: 
•1940 M.W.N. 1037: 1940 M. 943. 
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The extent of liability endorser of a pronote can only be detei- 
mined under S. 9 as on the date on tv'hich the liability came into exis* 
tence. Even if a decree is made realisable from endorser only in case 
the amount could not be realised from original maker, the liability 
of endorser cannot be said to have come into existence b^ore he endor- 
sed the note in favour of plaintiff. 

ILLUSTRATION 

Where a pronote of 1924 was endorsed by the payee in 1933 to the 
plaintiff, the debt so far as the endorser is concerned must be held to 
have been incurred after 1-10-1932, relating as it does to the date of 
endorsement, and has to be scaled down under 8. 9. As far as the 
maker is concerned liability must be scaled down under 8. 8.^® 

Letter of guaralitcse, — promissory note of 1931 was followed by a 
letter of guarantee after 1-10-1932. The suit ended in a compromise 
wherein a fixed sum was agreed to be due for the debt including in- 
terest and costs. The liab^ty of the person under the letter of the 
guarantee has to be scaled down under 8. 9 and not S. S.-*® 

Proviso : Renewals. — The proviso de.als with the renewal of debts. 
The renewal contemplated in this proviso is a renewal in favour of the 
same creditor. The omission of words “ in favour of the same creditor ’’ 
{vide Explanation to 8. 8) does not entitle the debtor to have the debt 
scaled down under 8. 8 when the parties to the two debts are not the 
same. Amounts borrowed from third parties to pay an existing debt 
will not be a renewal but would be a new loan. 

ILLUSTRATIONS 

(a) Where a pronote executed ‘ before 1-10-1932 in favour of 
A is renewed in favour of B after 1-10-1932, the defbtor is not entitled 
to have the debt scaled down under S. 8 as a debt incurred before 
1-10-1932. The debt can only be scaled under 8. 9 as the promisees 
creditors are different, and there is no renewal in favour of the 
same creditor. 

(&) The suit indebtedness started in dealings early in 1932 and by 
1-10-1932 a sum of Rs. 350 was advanced. Between that day and 
commencement of the Act further advances amounting to Rs. 793 in 
aU had been made but on the later date the principal amount had been 
reduced to little more than the amount of principal outstanding on 

I- 10-1932. A suit for Rs. 232 being the balance on a pronote, ^ted 

II- 4-1937 for Rs. 450 taken in settlement of account of previous deal- 
ings and the amount due on subsequent dealings was brought in 1939. 

(41) VenhatasatyanarayammurH v, 8ri Bamidu (1943) 1 M.L.J. (N.B.O.) 4. 

(42) Poovandlingain Y. Nagaraih7iamfB21i»'W* 518 (1940): 2 M.L.J. />75: 
1940 M.W.N. 1037 : 1940 M. 943, 

(43) Narayarta Ohettiar v. OUuvira Q<mndcm (O.K.A. 72/1939), 52 L.W. 
(S.R.O.) 68 ; (1940) 2 M.L.J. (N.R.O.) 59. 

(44) Naranappa Naicher v, Krishnaswami Naiok&t^ (C,R.P. 2274/1939), 
(1941) 1 M,L.J.(N.R.C.) 66. 
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As tte payments in reduction of the principal had amounted to far 
more than the principal sum outstanding as on 1-10-1932 applying 
the general rule that payments towards principal would be deemed to 
have been appropriated first to earlier advances, the whole of the sums 
advanced before 1-10-1932 must be deemed to be discharged before 
the Act came into force and therefore there would be no question of 
scaling down this debt on the basis of renewal and taking it back to a 
debt anterior to 1-10-1932. The debt having started on 11-4-1937 
has to be scaled down under S. 9 and must be regarded as carrying 
interest at 6% and payments made appropriated to principal and 
interest^® 

(o) The appellants were defendants in a suit based on a settled 
account. The dealings .between parties began in 1931 but the balance 
due as on 1-10-1932 was all wiped off by subsequent payments and 
debt remaining at the time of settlement which was on 17-6-1936 inclu- 
ded no portion of the original debt so as to bring the transaction under 
S. S. This settlement was accompanied by an agreement which stated 
that the amount due for principal and interest viPas Bs. 8,050 of which 
creditor agreed to give up Ra. 1,400 in consideration of the debtors 
agreeing to pay the balance with interest at Re. 0-12-0 per cent, 
per menseni before 1-4-1937 and the agreement also provided that in 
default the debtors should pay also the amount of Rs. 1,400 provision- 
ally given up by the creditor. The debtor failed to make the payment 
in the maimer contemplated. Their total payments aggregated to 
Rs. 2,450 the whole of which was appropriated in accounts to principal 
of sealed debt. On the date on which default was committed the 
creditor debited in his account amount of Rs. 1,400 describing it as 
the “ balance of interest due by you under terms of agreement between 
yourselves and ourselves.” He filed the suit admitting that defen- 
dants were agrioulturists and scaling down debt under S. 9 on the basis 
of principal of Rs. 8,050 Jess payments made together with interest 
at 5% up to 22-3-1938 and thereafter at 6i%. It was contended by 
defendant firstly that Rs. 1,400 was penalty and secondly this amount 
represented interest at Re. 0-12-0 per cent per mensem and had to be 
scaled down to 5%. Amount of Rs. 8,050 was the amount 
admitted to be due on 17-6-1936 and conditional concession 
in respect of Rs. 1,400 became automatically cancelled on non- 
fulfilment of condition and therefore there could be no ques- 
tion of penalty in such a case. The debt in question having 
belonged to the class of debts coming under S. 9 had to be 
scaled down with reference to actual contract and there being 
no provision in S. 9 for reopening of this contract except to the 
extent prescribed in the first part of that section providing for rate of 
int^st, it followed that principal of suit debt was the sum of Rs. 8,050 
.^fidch the debtors agreed to pay with interest thereon, even though a 

(45) Bcayommyonamurihi v. Kanakaraju, 66 L.W. 43S : 1942 M,W.N. 446: 
1942 M. 673 : 206 l.a 237. 
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fart of tliis amount, namely Bs« 1,400, was made up of interest due on 
pre-existing debt.** 

Change in Law* — ^The courts haye held that the renewal must be in 
iSavoui of the same creditor. As S. 8 is also changed to the effect 
that the renewal may be by different debtor in fiivour of different 
creditor, Le., the parties thereto need not be identical. A consequential 
change also is incorporated in the proviso to dause (i) by inserting the 
words ” whether by the same or a different debtor and whether in 
&your of the same or a different creditor.’* 

Renewal must be by an agrlenltttrist--Both the prior debt and 
renewal must be by an agriculturist. Then only the proviso applies 
and the debt will be dealt with under S. 8. 

ILLUSTRATION 

Where a debt of 28-5-1930 incurred by A who is a non-agricul- 
turist, is superseded by another debt on 9^10-1934 by A and B an 
agricdturist, B is not entitled to scaling down under the proviso.*^ 

Duty of Court. — It is the dul^ of the Court whenever a claim is 
made for interest on debts falling under one or other of these clauses 
to scale down the claim in accordance with these provisions (Ss. 8, 9 and 
13, etc.) whether or not the debt in respect of which such claim is made 
Is the subject matter of the proceedings. That is to say, where a claim 
is made for interest on a debt inourced before 1-10-1932, the Court 
should apply S. 8 (1) and disallow the olaim, although the creditor 
jDodght not have put the debt itself in suit.” If it is otherwise, a creditor 
could defeat the object of the section by the simple expedient of suing 
for the interest alone in the first instance and then sue for principal, 
as in the case of most debts there is usually a distinct covenant to pay 
linterest.*® 

Pronote for> Interest. — When a pronote was executed after 
1-10-1932 for interest due on a debt before 1-10-1932 the pronote 
must be taken to be a renewal of previous liability to pay interest due 
on the debt, and by virtue of the proviso, the debt must be dealt 
with under S. 8 (I), and hence the pronote or decree based thereon 
•must be deemed to be discharged, as interest outstanding on 1-10-1937. 

ILLUSTRATION 

* For the interest due ou a mortgage of 6-9-1929 which is for Rs. 800, 
a pronote was executed oh 23-1-1937 for Rs. 595-7-0, the sum being 
endorsed on the mortgage bond as received for interest. A decree 
was obtained on the pronote. This pronote and consequent decree 
debt are discharged under S. 8 (1) by virtue of the proviso.*® 

(46) Sarpeavfara Boo y. Venkatasubba Bao, efco. 56 L.W. 154: (194a) 
I M.L. J. 231 : 1943 M.W.K. 419 : 1943 M. 344 : 260 l.C. 231. 

(47) Kriahnaateami Iyer y. Nagalinga Muidliar^ 62 L.W. 140 ; (1940) 
.2 M.L.J. 174 : 1940 M.W.N. 722 : 1940 M. 836. 

(48) Sankara Aiyar y. Tagappan Servai, 62 L.W. 830 : (1940) 2 M. L.J. 874 : 
t940 M.W.N. 1249 : 1941 M. 193. 

(49) Ibid. 
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Proviso repeated.— There je nothing ia tibe language of the proviso- 
to suggest that it can be applied only once in the process of scaling 
down. It should be applied until the debt is traced back to the principal 
amount originally advanced. The object pf the legislature in enacting, 
this proviso is to require the Court to trace the debt back through 
various renewals to the principal sum or sums originally advanced and 
scale down under Sa. 8 and S as the case may be.® ® 

Account— Unless a debt falling under 8. 9 relates back to a debt 
incurred before 1-1(^1932 so as to invoke the provisions of S. 8, there ia ' 
nothing in S. 9 to justify the re-opening of settlement of account or 
the reappropriation of payment on the basis of the hypothetical original 
principal, when the jBist loan was of 1933 only, the proviso to S. 9 
cannot apply and the Court cannot reopen the settlement of account 
made by the parties at the end of each year so as to treat them as 
renewals of earlier loans. ® ^ 


S. 9-A ; SjmcA promion in respect of usufructuary 
mortgages. — (1) Where a usufructuarj 
mortgage was executed at any time 
mortgages. before the 30th September 1947 and 

the mortgagee is in possession of 
the property mortgaged to Hm, the mortgagor ^all he 
entitled to redeem the property, notwitlbtanding that 
the time, if any, fixed in the mortagage deed for redeem- 
ing the mortgage has not arrived. 

(2) Where a usufructuary mortgagee has been in 
possession of the property mortgaged to him for an aggre- 
gate period of less than thirty years, the mortgagor shall' 
not he entitled to redeem the mortgage undei^ sub-Seotion 
(1), unless he pays to the mortgagee a sum representing 
the difference betweaa the principal amount secured by 
the mortgage and an amount bearing to the principal 
amount the same proportion as the period <lm*ing which 
the mortgagee has been in possession bears to thirty years. 

(3) Where a usufructuary mortgagee has been in 
possesedon of the properly mortgaged to bim for an aggre- 
gate period of thirty years or more, then, notwithstanding 
anythi^ contained in Sections 8 and 9 or the fact that the 
tune, if any, fixed in the mortgage deed for redeeming 


(IMO) 
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the mortgage has not arrived, the mortgage debt ahall be 
deemed to have been wholly discharged, with effect fro^ 
the expiry of such period, or where such period expired . 
before the commencement of the Madras Agricultmists* 
Relief (Amendment) Act, 1948, with effect from the com- 
mencement of that Act. 

(4) The mortgagor shall not he entitled to redeem a 
usufructuary mortgage under suh-Section (1) or obtain 
possession of the mortgaged property by virtue pi 
sub-Seetion (3), unless he pays to the mortgagee the 
cost of the improvements, if any, effected by him to the 
mortgaged property. 

(5) For the purpose of this section, a usufructuary' 
mortgagee shall be deemed to be in possession of the pro- ■ 
perty mortgaged to him, notwithstanding that he haiS' 
leased it to the mortgagor or any other person. 

(6) (a) Except in cases falling xmder sub-Section (3)j, ■ 
where the property has been leased back to the mortgagojr 
by the mortgagee, the rent due to the mortgagee under the 
lease shall be deemed to be the interest on the moirtgagedebu 
and the provisions of Ss. 8 and 9 shall apply to such debt. 

(b) In cases falling under sub-Section (3), where the 
property has been leased back to the mortgagor by thp 
mortgagee, nothing contained in that sub-section shall affect 
the right of the mortgagee to recover any rents due to 
him under the lease for any period before the date on 
winch the mortgage is deemed to have been wholly dis- 
charged by virtue of that sub-section if such rents have 
not become barred by limitation under any law for the 
time being in force. 

(7) Nothing contained in this section except sub-Sec- 
tion (1) shall apply to any usufructuary mortgage— 

(i) in respect of property situated in the South 
Kanara district or in the taluks of Chirakkal, Kottayam, 
Kurumbranad and Wynaad in the Malabar district ; 

(ii) in respect of property atuated in any other 
area in the cases mentioned below ; — 

{a) Where during the period after the 30th 
September 1937 and before the 30th January 1948, the 
equity of redemption in the property sub]ect to the 
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usufruotuajy mortgage has devolved ather ■wholly or in 
jpart on a person by or through a transfer inter vivos, 
either from the origund mortgagor or from a person deriv* 
ing title from or through such mortgagor otherwise than 
by a transfer inter vivos, then, to the whole or such part, 
as the case may be. 

(6) Where, during the period aforesaidj the usu- 
fructuary mortgagee or any of his successors-in-interest 
has transferred either wholly or in part the mortgagee’s 
rights in tha property bom fide and for valuable conddera- 
tion, then, to the whole or such part, as the case may be : 

ftovided that the transferee of a usufructuary 
mortgp-ge shall not be entitled to recover in respect of such 
mortgage, anything more than the value of the considera- 
tion for the transfer ; but nothing herein contained shall, 
in cases where the property has been leased back to the 
mortgagor, affect the right of the transferee to recover the 
.rents, if any, due under the lease, if such rents have not 
become barred by limitation under any law for the time 
being in force. ■ 

(o) Where the mortgage’s interest in the pro- 
perly subject to the usufructuary mortgage or any part 
of such interest belonged to, or devolved on, two or more 
persons and dunng the period aforesaid, a partition has 
taken place among such persons, then, to the whole or 
such part of the interest as the case may be. 

_ (8) Where the equity of redemption in the property 
subject to the usufructuary mortgage belonged to, or 
devolved on, two or more persons and any one of them or 
Any person claiming under any one of them has, during the 
periw referred to in sub-Section (7), clause (ii) (a), redeem- 
ed the witire mortgage, nothing contained in this see- 
tbn shall affect the rights or the reliefs to which the 
person redeeming the mortgage might be entitled to under 
any other law for the time being in force as against the 
other persons aforesaid. 

Explmc^n . — ^“Usufructuary mortgage’ in this sec- 
tion means any mortgage by virtue of wmch the mortga- 
gee is in possession of the property mortgaged, where no 
rate of iii'beTest is stipulated as due to the mortgagee. 
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S. 9-A. : Obleet — This section was intTodnced on the leoom- 
mendation of the Select Committee. In presenting this section for 
consideration of the Assembly, the Hon. K. Madhava Menon said: 

Usufructuary mortgages where rates of interest had not been fixed 
were outside the purview of the original enactment. The Government, 
in order to bring in such cases also for relief, had proposed in the 
Bill that where for 25 years the mortgagee had been in possession, the 
mortgage should be deemed to have been discharged. The Select 
Committee had increased this period to 30 years and had also provided 
certain safeguards for horn fide alienees. South Canara and parts of 
Malabar district bad been excluded from the operation of this measure 
a step which had evoked some criticism.” But he said this exclusion 
was justified by the peculiar nature of the Kanom tenure ” of the 
area concerned and in view of certain requirements of the local law 
of inheritance. * 

S. 9 (a) 1 : Mortgages before 30-9~194!7.— The Hon. K. Madhava 
Menon, Minister of Agriculture, in his reply to the debate,, stated that 
the Bill would only apply to debts which existed prior to ^9-1947. If 
debts of agriculturists prior to 30-9-1937 stUl remain undischarged — 
a fact supported by the enquiry conducted by Dr. B. V. Narayanasamy 
Naidu—it could only mean that the scope of the existing Act is not wide 
enough or that the agriculturists are too poor even to take advantage 
of it. Therefore, it is clear that an amen^ent to the Act is necessary 
to bring relief to more agriculturists than could be done under the 
existing Act.” Sub.-s (1) enables the mortgagor to redeem the 
property notwithstanding that the time for such redemption of the 
usuiriictuaiy mortgage has not arrived. 

Sub.-s. 2. — Tto provides that where a mortgagee had been in pos- 
session for an aggregate period which was less than 30 years, the 
mortgagor shall not be entitled to redeem the property unless he paid to 
the mortgagee a sum equal to the difference between principal of the 
debt and an amount bearing to the principal the same proportion as 
the period of possession to 30 years. 

ILLUSTRATION 

The principal of the debt is Rs. 3,000. The period of possession 
is 25 years. 

The proportion of period of possession to 30 years is 25/30=5/6. 

Amount of principal representing this proportion — 6/6 X 
3,000=Rs. 2,500. 

The difference between principal and the proportional amount= 
Rs. 3,000— Rs. 2,500= Rs. 500. 

Unless Rs. 500 is paid by mortgagor, he will not be entitled to 
redemption. 

Sub.-S, 3 : 30 years. — Usufructuary mortgages, where the mortgagee 
has been in possession for 30 years, shall be deemed to have been dis- 
charged in full. The Hon. MSnister says : ‘‘ The period had not been 
chosen arbitrarily. The Select Committee went into the whole ques- 
tion and decided that even if the rate of interest had been low, the 
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mortgagee would have, during the past five years, made up all the loss 
he might have incurred in previous years and that within the stipulated 
period of 30 years more than double the principal ivould have been 
realised." 

Sub.-s. 4: “Costs oi improvements ".—Costs of improvements 
effected by the mortgagee shall be paid to him to enable the mortgagor 
to relief under this section. This provision is similar to that of S. 63 (a) 
of Transfer of Property Act. 

Sub-s. 5 : Mortgage and lease back.— When introducing the Bill, 
the Hon. Minister explained : “ In cases where mortgagees had leased 
back properties and fixed a rent, the High Court had held that those 
cases would come under the Transfer of Property Act and not the 
Agriculturists Relief Act. The amendment now suggested would 
cover such cases." The lease may be to the mortgagor or any other 
person. 

Sub.-s. 6 (a) : Rent due to mortgagee is interest. — ^In cases where 
property is leased back to the mortgagor, and period of possession is. 
less than 30 years, the rent due under the lease will be deemed as in- 
terest on the mortgage debt amenable to the scaling down provisions 
ofSs. 8and9. 

Sub.'^s. 6 (6),— When the mortgagee has been in possession of the 
property for an aggregate period of 30 years or more, and when the 
property was leased back to the mortgagor, right is given to the mort- 
gagee to recover the rents due for the period, if they are not 
time-barred, before the date on which the mortgage is deemed to have 
discharged. Words “ In possession of the property mortgaged " 
mean “ in possession of all the 'property mortgaged," and not merely in 
possession of substantial portion of the property mortgaged."®® 

Sub.-'S. 7 : Exemptions. — Justifying the exclusion of South Canara 
and North Malabar, the Hon. Minister said that this had been done 
because the system of mortgage there virtually amounted to lease 
and the people who would be benefited by the Bill would be landlords 
and not agriculturists. The Select Committee found that more harm 
than good would be done by inclusion of the 2 years in the Bill. 

The Hon. Minister moved an amendment substituting the expres- 
sion ** horn fide and for valuable consideration " fox the expression 
For valuable consideration ” occurring in sub-clause (u) of the new 
clause. He said that the intention was to exclude cases of persons 
who had not got the property bom fide ” but had brought it as a 
speculative transaction paying small sums for very valuable property, 
taking advantage of the poverty of the seller. There are instances of 
uBufructimry mortgages having been allotted in family partitions as 
the share of some of the partitioning members in these cases, unless 
such a safeguard is provided, they would lose all their share. The 
transferee cannot recover more than the consideration of his transfer, 
but he is entitle to rents not barred, when property is leased back 

(62) Krtshna Nambuiiri v, Narayan Namhudirit 56 L,W. 748 : (1943) 
2 642 1 1943 M.W.N. 812 : 1944 M. 184. 
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to mortgagor. 30th September 1947 has been changed into 30th 
January 1948, as the latter date is the date of introduction of the BitL 
The Mmister said that amendment would benefit creditors in that it 
substituted the date of introduction of the Bill for the date of its 
publication. 

Explanation. — Only when the usufructuary mortgagee is in posses- 
sion of the property mortgaged, and when no rate of interest is 
stipulated as due to the mortgagee, the usufructuary mortgage comes 
within the purview of the section. 

Where a mortgage had been renewed under another mortgage 
including a further sum due under a compromise decree and the new 
mortgage provided that the mortgagee should take possession of 
mortgaged property and enjoy the profits in lieu of interest and 
that another amount which might have to be advanced by mortgagee 
for the purpose of certain repairs to the irrigation sources should bear 
interest and was payable as a condition of the redemption of the mort- 
gage, the amount stipulated to be advanced for repairs should be 
regarded as part of mortgage amount and since it bore interest, the 
mortgage transaction does not come within the explanation.®® 

10. (1) The provisions of Ss. 8 and 9 shall not 

Exce ti ns ^^7 P^^^son who, though an 

xcep ions. agriculturist as defined in S. . 3 (n), 

did not on the 1st October, 1937, hold an interest 
in, or a lease or sub-lease of, any land as specifi.ed in 
that section.' 

(2) Nothing contained in Ss. 8 and 9 shall affect — 

(i) any mortgage by virtue of which the 

mortgagee is in possession of the pro- 

oK. ’ Pe^^y mortgaged, where no rate of 
interest is stipulated as dne to the 
mortgagee [except to the extent provided for in 
Section 9-A], or 

(ii) any liability for which a charge is provided 
under S. 55, Cl. 4, suh-cl. (b) of the Transfer of Property 
Act, or 

{in) any liability in respect of any sum due to 
any public company as defined in the Indian Companies 
Act, 1913, or to any scheduled bank as defined by S. 2 (e) 
of the Keserve Bank of India Act, 1934, if the interest 
payable in respect of the liability is not mote than nine 
per cent per annum. 

' (S3) Satyanarayam v, Bamamamy Naidu, S9 L.W. 271 : (1846) 1 129 : 

1946 M.W.N. 143 : 1946 H. 306. 
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NOTES 

S. 10,— This seotion may be compared with S. 4 which also exempts 
certain debts and liabilities from the oj^ration of the Act. Only 
Ss. 8 and 9 shall not apply to the liabilities, debts and persons 
enomeiated in this section. 

S. 10 (I)*— This sub-section operates as a proviso to S. 3 (u). 
Relief in respect of debts before the commencement of the Act will hie 
given only to those debtors who were agriculturists on 1-10-1937, 
A date anterior to the commencement of the Act is fixed to prevent 
an abuse or evasion of the provisionB of the Act, by the debtors and 
creditors entering into sham transactions. 

SuIhS, (2) (i).— Usufiructuary mortgages where there is no rate of 
interest provided are exempted under this sub-section, 
ILLUSTRATIONS 

Usafruetoaiy mortgage and lease l)ack.--(l) Where under a usu- 
fructuary mortgage, there is a oovenant to pay only the principal, and 
the mortgagee to enjoy, the property for interest and the mortgagee 
leased back the property on the same day to mortgagor at an annual 
Purappad (surplus reserved to be payable to the mortgagor) of paddy, 
though the mortgage and lease back should be taken to form part of 
the same transaction, effect must be given to each according to its 
terms and the Court cannot by reading them together spell out a simple 
mortgage providing for interest at the rate of a particular quantity of 
paddy per rupee. The annual payment reserved is rent but not inte- 
rest, Therefore this falls within the category of S. 10 (2) (i).®* 

Stipulation as to enjoying usufruct as a penalty and interest— (2) 
Where in a possessory mortgage stipulating the payment of amount 
within a prescribed period and in default the mortgagee should retain 
the right to enjoy the usufruct of the property and should also be 
entitled to interest at 3 per cent, in addition to the usufruct, the mort- 
gage is one under which a rate of interest is stipulated. It is not saved 
by this sub-section and it would make no difference whether the rate 
of interest stipulated might be regarded as a penalty or not.® ® 

Usufructuary moitg^e in renewal of simple mortgage.— An usu- 
fructuary mortgage was executed on 9-1-1926 with possession in lieu 
of interest, in renewal of an earlier simple mortgage, no rate of interest 
being stipulated as being payable to the mortgagee. ‘The clause in 
the mortgage that earlier mortgage should be kept alive, was put in 
for the benefit of the mortgagee to shield hjTn against intervening 
mortgages and the plaint was laid on the usufructuary mortgage of 
9-1-1926, it comes directly within this sub-section and cannot be scaled 
doTO, It cannot be argued that this mortgage was based on the 
earlier simple mortgage and should be scaled down.®® 

“I-'W-eSS: (1940> 2 M.L.J. 
197 
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S. 10 (2) ({)«— Where in respect of a single debt several items of 
property are given as security and the mortgagee is put in possession of 
some of the items, the mortgagee cannot claim the benefit of 
S. 10(2)(i).B’ 

(3) Where the contemporary lease by mortgagor in favour of 
mortgagee of a property net covered by the mortgage does not contain 
a recital that the lessee shall hold the property as security for the debt» 
but states that lessee shall pay a adulated rent for the property, it is 
impossible to read the lease and mortgage as constituting a usufinic- 
tuary mortgage. Even otherwise, the covenant for payment of in- 
terest to mortgagee and the faot that the whole property mortgaged 
is not handed over to mortgagee would make 8ub-s. 2 (1) 
unapplicable.®® 

Appropriation of rent* — ^In the absence of contract or espress 
appropriation, all the interest remaining due on 1-10-1937 will be 
wiped out and the annual rent will have to be adjusted firstly towards 
interest at the scaled down rate and the balance, if any, towards 
prindpal.®® 

Suh-^. 2 (u) : Seope«— The Select Committee proposed to exempt 
the liability of a purchaser of immovable property who was in pos- 
session of such property to pay the amount of any unpaid purchase 
money due by him/* But the Legislature extended the exemption 
to cases of liability for wMoh a charge is provided under 8. 55 (4) (6) 
of the Transfer of Property Act which is as follows : — “ The seller is 
entitled where the ownership of the property has passed to the buyer 
before payment of the whole of the purchase money, to a charge upon 
the property in the hands of the buyer, any transferee without considera- 
tion or any transferee with notice of the non-payment, for the amount 
of the purchase money, or any part thereof remaining unpaid, and for 
interest on such amount or part from the date on which possession 
has been delivered.” The statutory charge is defeated by a “ contract 
to the contrary ” (mde 8. 65 of the Transfer of Property Act), 
by an express or implied contract, or waiver which cannot be inferred 
from the mere acceptance of additional security,®® or leaving the pur- 
chase money with the vendee for payment to a creditor of the vendor,®*- 
This sub-section protects any liability in the category of liability in 
respect of. which a charge is provided ia the beginning by S. 55 (4) (6) 
and the charge need not be in subsiaibence.®^ 

(67) Oovindan Nair v. Sreenivaaa Paitar, 1949 M.W.N. 91, 

(68) Saiyanarayana v. Batnaswamy Nai^, 59 L*W, 271 : (1946)' 1 M.L.J, 

129: 1946 143: 1946 M. 306. 

(69) Satyalingam^, VenhUratnam, (1947) 2 H.L.J. 385 : 1947 H.W«Er« 667* 

(60) Knahnaswami t . Vijayaraghava, (1939) M. 690 ; 49L.W.597: (1939) 
M.W.N. 284 : (1939) 1 M.L.J. 344. 

(61) Sivasubrahmanya v. Subrahmanya, 39 M. 907 (F.B.) ; Bama KrUhna v, 
PanchamaU 1939 M. 876 ; 60 L.W. 347 : (1939) 2 M.L J. 491 ; (1939)) M.W.N. 889. 

(62) Varadaraja Perumd PiUai v. Pidani L,W. 772; (1940) 

2 ILL 838 : 1940 M.W.N. 1189 : 1941 M. 118. 
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S. 10(2)(n) should be read as excluding any liability of the 
category of liabilities in respect of which a charge is provided under 
55 (4) (bl and the exclusion of liabilities falling within this category 
would not depend on the subsistence. When once it is established 
that the liability in question originated solely on the renewal of a 
previous liability for unpaid purchase money and interest thereon, 
S. 10 (2) (f) piotects the liability from the process of scaling down.®® 

Security of other property, — The fact that for purchase money 
due to the vendor, the vendee gave as security some land other than 
the land sold, and that the decree sought to be scaled down was passed 
in a suit to enforce this security can be no ground for holding 
that the debt does not come under S. 10 (2) (ii) and that it can be 
scaled down.®'^ 

ILLUSTRATIONS 

Mortgage for purchase money.— (1) Where a certain property 
was sold to vendees for a price and the vendees executed a mortgage 
for the full amount or price, payable after 5 years and carrying interest 
from the date of the bond and giving property bought and also other 
property, the mortgage did not constitute a contract to the contrary 
so as to exclude the vendor’s lien and the liability under the mortgage 
is one for which a charge is provided under S. 55 (4) (6) of the Transfer 
of Property Act and this sub-section applies, whether or not the charge 
subsists. It is true that the mortgage provides additional security 
and gives five years for payment. But we are not prepared to hold 
that these terms are necessarily inconsistent with the continuance of 
the charge.®® 

Fronote for purchase money.— (2) For the price of land purchased 
A executed a pronote in 1931. In 1935 interest amounting to Rs. 900 
was due on this pronote. A paid Rs. 760 towards that in cash and 
executed a new subsidiary pronote for the balance of Rs. 140. This 
sub-section does not apply as this small fragment of the sum is not 
charged under S. 55 (5) (6) of the Transfer of Property Act. The 
money is not unpaid purchase money and is wiped out as interest out- 
standing.®® 

Pronote by a purchaser of bypotheca to mortgagee.— (3) When a 
purchaser of property subject to the mortgage has executed a pronote 
for the balance of amount due under the mortgage, the liability is 
not one to the vendor in respect of which a charge is provided by S. 55 
(4) (&) of the Transfer of Property Act, but the liability is to the 
mortgagee and can be scaled dowh.®^ 

(63) QopaUieamy Miitkuraja v. Setharama Iyer, C.R.P. 2100/39, 54 L.W, 
(S.R.C.) 61 : (1941) 2 M.L.T. (N.R.a) 59 (1) : 1941 M.W.N. (K.R.C.) 85. 

(64) Athiyappa Qounden v. Ramaruxtha CheUiar, 51 L.W. 346 : (1941) 

1 367 : 1940 M:.W.N. 289 : 1940 M. 420. 

(65) LahsJmam Ayyar v. Rctmaswumi Naicker, 52 L.W. 733 : (1940) 

2 MXJ. 827 ; (1940) M,W.N. 1175 ; (1941) M. 119. 

(66 (O.B.P. 1852/1939) (1939) 2 M-KJ. ^.R.O.) 93. 

(67) DoraUkcamu Udaywr y . yeeraswami PadayacU, 52 L.W. 582; (1940) 

3 MJLJ. 654 : (1940) M.W.N. 1042: 1941 M. 69; Veiiikataivhiinal v, Ramaswami 

62 L,W. 607 : (1940) 2 M.L.J-. 685 r (1940) M.WJ5T. 1081 : (1941) M. 62, 
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Vendee of Hypotheea-— When the vendee of hypotheca is impleaded 
in the suit on mortgage, his liability is to the decree holder and is not the 
^me as the liability to the mortgagor or in respect of which the vendor’s 
lien subsists. The liability must be scaled down.®® When a purchaser of 
property endorses in partial payment of the price a pronote in his name 
in favour of the vendor and the vendor files the suit against the maker 
and endorser for recovery of the money due on the note, the liability 
of the maker is liable to be scaled down under the Act, the liability of 
the endorser being one in respect of which there was a charge provided 
under S. 55 (4) (5) of the Transfer of Property Act, that liability is 
excluded from Ss. 8 and 9®®. The execution of an unregistered agree- 
ment of sale and transfer of possession of land to the would-be pur- 
chaser on his executing a pronote for the balance of price, would not 
transfer title to the land to the would-be purchaser, and the fact that 
he acquires title by adverse possession would not make the debt under 
pronote a hability for which a charge is provided under S. 55 (4) (6) 
so as to attract the non-liability for scaling down -under 
Sec. 10 (2) (ii).’® 

The endorsee of a pronote. — (4) An endorsee of the pronote execu- 
ted for the balance of purchase money, can claim the benefit of S. 10 
(2) (w*). “ It is doubtful as we have suggested whether that charge 
could be enforced by an endorsee of the pronote in the absence of a 
registered conveyance. But the essential category into which the 
liability falls is not, in our opinion, affected by assignment of this 
liability to a third party and it is one which falls into the category 
referred to in S. 10 (2) 

Seller having no interest in property.— (5) A agreed to purchase 
land from J5, paid the price and got*a sale deed executed. Before 
registration, A agreed to get the land conveyed by B to 0,who executed 
on that date a pronote to A and paid a certain sum in cash. On the 
same day at the instance of A, B executed a registered sale deed to G 
and on the following day C executed a mortgage to cover the amount of 
the said promissory note. In 1937 A sued on his mortgage and got 
preliminary and final decrees. On the coming into force of the Act, 
Q applied for scaling down. C’s liability was not one in respect of 
which a charge is provided under S. 55 (4) (6) of the Transfer of Pro- 
perty Act and hence could not be excluded from scaling down because 
A could not be regarded as the seller, as he had no interest to convey as 
the contract for sale entered into by A does not of itself create any 
interest in the property.'^® 

(68) FalanivelOumiienv.SMarayaGouTnden, 64:'L.Vf. 240: 1941 M-W-N- 

804: 1941 M. 890. , ^ 

(69) Bangayya Gh&tti&r v. Karim Sdh^, 54 L.W. 310 : (1941) 2 M.L.J. 453 : 
1941 M.W.K 801: 1941 M. 890. 

(70) Krislam Bagayya v. Venkatamami, A,A.O. 143/45, 69 L.W. (S.R.C.) 
53 (ii) 3. 

(71) Varadaraja Perumdl Pillai v. Pala%i MiithUf 52 L.W. 77^: (1940) 
2 M.L.J. 838 : (1940) M-W-N. 1189 : (1941) M. 118. 

(72) Egnanarayanayya v. V&nhcdayya, L.W. 825: (1940) 2 M.L.J. 920 : 
<1941) M. 128. 
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Res Judicata.— "When a former District Miinsif, after hearing the 
axgnmentB on the question whether a petition under 8. 19 would lie 
having regard to 8. 10 (2) {it), passed a considered order that there was 
no vendor’s lien in respect of the liability, it is not open to the succes- 
sor in office to reopen the issue which had been decided and give a 
contrary finding and dismiss the application on that finding. The 
general principle oi res jvdiccUa appKes as 8. 11, Civil Procedure Code, 
is not exhaustive.'^® 

SnlH$. 2, cl. (m).— Liabilities to public companies, Scheduled 
Bants are excluded from the operation of scaling down provisions 
if the interest payable does not exceed 9 per cent, per annum. In 
moving for the substitution of the clause, the Premier observed: 

There are many banks which, though they may be called banks, 
are lending much to the agriculturists and are earning by way of 
penalties and otherwise enormous amounts, and there is great com- 
plaint among the agriculturist classes that usurious exactions are 
being made in the name of loan transactions. Therefore, this outer 
limit has been put down. If the interest charged is more than 9 per 
cent, it is not an institution which— whatever the form of it may 
be— deserves our consideration in this regard.’* 

Puhlle Company. — ^According to 8. 2, clause (13) (a) of the Indian 
Companies Act : “ The public company means a company incoipora^ 
ted under this Act or the Indian Companies Act, 1882, or under, the 
Mdian Companies Act, 1866, or under any Act repealed thereby, which 
is not a private company,” and a private company is defined in S. 2, 
clause (13) thus : — Private Company means a Company which by its 
articles (1) restricts the right to transfer its shares, if any and (2) limits 
the number of its members to fifty not including persons who are in the 
employment of the Company, and (3) prohibits any invitation to the 
public to subscribe for the shares if any, or debentures of the company : 
Provided that where two or more persons hold one or more shares in a 
company jointly they shall for the purposes of this definition, be treated 
as a single member.” 

A private company has more privileges and is subject to lesser 
restrictions than a public company under the Act. 

A private company which transformed itself into a Public Company 
under S. 154 of the Indian Companies Act, is a Public Company falling 
within this suh-section. 

Interest.— Interest payable not only means the interest initially 
payable but also the higher interest payable on default. 

ILLUSTRATIONS 

(1) A borrowed Rs. 1,500 upon a mortgage bond from a Nidhi. 
The interest stipulated in the bond 6J per cent, was payable monthly 
and the principal was repayable by monthly subscriptions. On default, 

(73) SvJbramcnya y. RamirMi, 1j.W« 462 ; (1940) 2 M.L J. 499 : 1949 
1£.W:M.994. 
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farther interest which worked out at more than 9 per cent, was charge^ 
able on both the interest and silbsOriptions and the excess over prindpat 
must be treated as interest and if it works at more than 9 per cent, ti^ 
debt must be scaled down.^ * 

(2) When a public comi^ny has obtained a decree on a mortgage 
providing interest at something under 8% with default rate of 12^% 
and the later rate has been adopted in the decree, it is not open to 
Company to base an argument on the theory that 12J% is not the r«rt^. 
of interest payable but a penal rate which could not be recovered, 
nor can it be argued that the- rate of interest “ payable in respect oi 
liability ” means rate of subsequent interest on the decree amount.^® 

(3) The liability which is exempted is one under whieh the debtor is 
at the time of application indebted. If it is more than 9% and an 
earlier iiability which was renewed and bore a higher rate of intere8l> 

12% cannot be excluded from S. 10 (2) (ii).’® 

(41 SuIhS. 2 (w) applies where interest payable is 9% compound 
as well as simple.’’ 

-(5) When there was a debt due to a scheduled bank carrying in- 
terest at less than 9% which itself was a renewal of pre-existing debt 
carrying interest at more than 9%, the bank would be entitled to pro- 
tection. In deciding whether liability is one bearing interest at more 
than 9% the Court has to look to actual liability sought to be scaled 
down, and cannot take into consideration any pre-existing liability, 
which only becomes relevant if and when it has found that provisions 
of the Act would have to be applied to the debt. Hence where an 
award made by arbitrator which is renewal of a pre-existing debt to a 
scheduled bank, carrying interest at more than 9%, ripens into a decree 
and the liability thereunder carried interest at less than 9%, this 
liability is not liable to be scaled down as the Bank is entitled to the 
protection of sub-S. 2 (ii).’® 

11. Where a debt payable by an agricultTuisfe 
includes any sum decreed as costs by 
Court, or sums lawfully expended 
by a mortgagee or other person in 
order to preserve the property mortgaged, such sum or 
sums shall be recoverable in addition to the sxun 
recoverable under the provisions of Ss. 8 and 9. 

nt) SriniixMacAartar t. 0. E. D. EidM, Limikd, 62 UW. 432 : (1940) 

2 M.L.J. 478 ! 1940 M.W.N. 893 : 1940 M, 937. 

(75) Ndlore Pemcmml Fund Ltd. v. BvtAa Bm, 54 li,W. 239 : (1941) 

2 ILL J. 388 : 1941 ILW X 784 : 1941 IL 889. 

(76) Stibrdimama Iyer t. India EguiUMe Atmrtme do.. Ltd., 64 L.W. 363 : 
(1941) 2 M.L.J. 609 : 1941 M.W.N. 887 ; 1942 M. 105. 

(77) Kriehnamaini Vandayar r. Union Bank, Ltd. 56 L.W. 560 ; (1942) 

2 U L J. 346 : 1942 M.WJ!(. 662 : 1943 H. 10 : 206 LU 71. 

(78) Mahabdla SoUa v. Kanara BmHng OorporaBm Ltd., 66 L.W. 37 : 
(LM3) 1 ILLJ. 172 : 1943 U.WJ7. 62 : 1943 U 270 i 212 1.C. 386. 
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NOTES 

If/ is quite equitable and proper that a creditor should not be 
made to lose the expenses actually incurred by him and decreed by 
the Court and any sums lawfully spent for preservation of the mortgaged 
property and this section keeps such costs exempt from scaling down. 

' Interest on Costs. — Section 35 (3), Civil Procedure Code, empowers 
the Court to award interest on costs also. “ We doubt whether this 
section was intended to safe^ard not only the costs but interest 
.thereon, for the section couples costs with sums recoverable as having 
been lawfully expended by a mortgagee. Such sums would normally 
be added to the principal amount of the mortgage and would bear 
interest at the contract rate. If it had been the intention to exclude 
interest on such sums due to the mortgagee from the scaling down 
^visions, surely there would have been an express indication of the 
fact. We are constrained to the view that there was no intention to 
Iwfeguard the interest on sums due to the mortgagee and if there was 
no such intention, similaxly there can be no intention to exclude from 
the scaling down provisions interest on any sum decreed as costs.”’® 
.Therefore interest on costs will have to be scaled down under Ss. 8 and 9 
the decree happens to be before or after 1--10-1932. 


i Compromise decree. — Sections 11 and 19 are applicable to cases 
where any sum is decreed as costs by Court. Where parties enter 
into a compromise agreeing that a certain sum should be payable in 
full satisfaction of the suit claim and costs without allocating any part 
of the sum specifically to the costs of the suit, the Court has’no power 
to reopen the oompromise, tax the costs that would have been awarded 
if the suit had succeeded after contest and direct its payment when a 
judgment-debtor applies for scaling down the decree under S. 19. 
‘"In the present case though compromise referred to defendant’s 
liabilitj to pay Rs, 2,100 in full satisfaction of the suit claim and costs 
m another place, it provided that each party shall bear the costs in- 
coired by Im. This shows what is usually the case that parties had 
ho definite idea in their minds that any part of that sum represented 
the liability for costs.®® . 


Execution Costs and Poundage.— Sections 11 and 19 relate only 
to costs as decreed and do not cover costs of execution.®^ They are 
undoubte(Ry a principal sum due to lie decree-holder as part of the 
decree. Similarly he is entitled to the poundage.®® 


(79) Pd^ni Qoundm v. Muthuswami Qounden, 62 L.W. 638 : (1940) 2 M.I 1 .J. 

W i (1940) M.W.N. 1128 : (1941) M. 62. ‘ 

(80) Syamarao v. HanwmaTUlM Boo, 62 L.W. 403 ; (1940) 2 M.L.J. 476 ; 
(1^40) M.W.K. 946: (1940) M. 925; Narayana Chettiar v. Ottuveera Owndent 
^aM.A. 72/39) 62 L.W. (S.R.C.) 68 ; (1940) 2 M-LJ. (N.R.O.) 69. 

(81) VenkcOcmmal t. Bamamami Aiyar^ 62 L.W. 607 : (1940) 2 M.L.J. 

» Narayaria Oh^iar v. OtTvuvura Gowndm, 
S8; (1940) 2 M.L.J. (N-.R.C.) 59. 

(82) (0.M:.A. 569/38), 53 3L.W. (S.R.C.) 6. 
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S. 11.— The mere silence with respect to liability for costs in ^xeon- 
tion cannot be taken as a piovi^n of law cancelling such a liability 
and the judgment-debtor is not entitled to relief in respect of costs of 
execution except to the extent to be scaled down under S. 8 or 9 as the 
case maybe.®® 

12. All debts which have beea scaled down uudei 
the piovisioas of this Act shall, so 
Rate of int«est far as auv sum remains payable thare- 
oid^ioa^*’ ' under, carry from the date up to 
which they have been scaled down 
interest on the principal amount due on that date at 
the rate previously applicable under law, custom, con- 
tract or otherwise : 

Ftovided that it shall not in any case exceed 
-6^ per cent, per annnm simple interest, that is to say, 
one pie per rupee per mensem simple interest, or one anna 
per rupee per annum simple interest. 

NOTES 

This section makes provision for further interest on the debts 
scaled down. 

Date from whidi interest runs. — X debt scaled down under S. 8 (3) 
carried interest under S. 12 ficom 1-10-1937, that is, the date mentioned 
■in S. 8 (1).®* The debts scaled down under S. 8 carry interest ficom 
1-10-1937,®* whereas debts scaled down under S. 9 carry interest 
from 22-^1938, i.e., the date up to which the debt has been scaled 
down.®* 


S. 12. — ^Where a decree, dated 23-7-1936 based on an interest 
bearing debt did not contain any provision for payment of subsequent 
interest and seven years afterwards an application for scaling down the 
decree under S. 19 was filed, there is nothing in S. 12 which justifies the 
■impAmijftti of liability for subsequent interest to a interest-fi»e decree 
which is being scaled down.®'' 

(83) Te»ka$avaihiya v. Sait Anjari Atimdl, 66 1<.W. 601 : (1913) 2 MJiJ, 
113: 1{^11.WX633: 1911 M. 70 : 211 LC. 120. 

(81) S&mgtiTA OhetHaf t. StiTiga/Mdha . MudoliAv, 52 L.W. 788 : (1910) 
■2 870 : 1910 M.W.N. 1222 ; 1911 M, 288. 

(86) Vurarajn v. Dora Qara, 62 ItW. 671: (1910) 2 U.L.J. 758; 1910 
M.WJSI. 1138 : 1940 M. 910. 

(86) CmUra deoision of HorwUl, J„ in Muhammad StAib v. Kunthtmmal 
aowear. 52 L.W. 215 : (1910) 2 M.L.J. 185 ; 1910 M.W.N. 763 ; 1910 M. 807. 

(87) Dharmayya v. EnoAA Beddi, A.A.O. 96/16, 60 L.W. (S.R.O.) 7 (2), 
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13. In any proceeding for recovery of a debt, the 
Court shall scale down all interest due 

Bate of iaterest mcuiTed by an agri- 

po^bie agrioui. cultuiist after the commencement of 
tniiotsoanowloMa. gg exceed a aiiTf>. 

calculated at dj per cent, per 
simple interest, that is to say, one pie per rupee per men- 
sem simple interest, or one anna per rupee per ftnwTiyn 
simple interest : 

Provided that the Provincial Government may, by 
notification in the 0£S.cial Gazette, alter and fix any other 
rate of interest &om time to time. 

Eii^lanation.—VoT the purposes of this section, the 
definition of ‘agriculturist’ in S. 3 (ii) shall be read as 
if— 

{%) in Proviso (A) to that section, for the ejqjres- 
, . , sion “ the (two) financial years ending 

Aot^xiu of^flis. * 31st March, 1938,” the expression “ the 
(two) financial years enmng on the 
31st Mmch immediately preceding the date on which the 
debt is incurred ” were substituted ; and 

(ii) in Provisos (B) and (C) to that section, for 
the expression “ the (fow) half years immediately pre- 
ceding the Ist October, 1937,” the expression “the 
(four) half years ending on the Slst March or the 30th 
September (whichever is later) immediately preceding 
the date on which the debt is incurred ” were substituted. 

NOTES 

This section makes proirision for interest on debts incurred after 
the commencement of the Act. A maximum rate of simple interest 
at 6^ per cent, pm annum is fixed. The Provincial Government is 
empowered by notification to alter and fix any other rate of intemst 
from time to time. , With reference to this section and S. 12, the Select 
Committee sa^^ : “ In these clauses, the Committee has fiTAd the maxi- 
mum rate of interest on scaled down debts and on new debts at 6J 

cent, per a imnm simple interest, instead of 6 per cent per annnm 
simple interest, as that rate corresponds to one pie per rupee per men- 
sem or one anna per rupee per annum and would be more easily under- 
stood and adopted in rural areas.” All debts referred to in S. 4 in- 
dudmg those due to Co-operative Societies, Land Mi,rtgage Banks, etc., 
are not dfeoted by this S. 13. Banks, .Toint Stock Companies, etc.,. 
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leeferred to in S. 10 (2) (Hi) aie afGaoted by tliis section, as the exemption 
afforded to them ia only in teapeot of Ss. 8 and 9. 

S» 13 : Old Law.— All debts inouiied aftei the commencement of 
-the Act, whether they be in discharge of prior debts or not will fall only 
nmder 8. 13 and S, 9 does not apply to a debt inonxred after the com- 
mencement of the Act in discharge of an antecedent debt incnned 
■before the commencement of the Act. No advantage can be got of the 
proviso to S. 9 (j) in dealing with such debts. Their Lordships observe : 

** It seems to us that having regard to the scheme of the Act, if it^has been 
the intention of the Legislature to introduce theory of renewal into the 
scaling down in respect of debts incurred after the Act, some specihc 
provisions would Imve been made in this behalf. We are of opinion 
that all debts incurred after commencement of the Act, whether 
they be in discharge of prior debts or not, will £sll o^y under 
S« 13.’* The defendant may of course raise contentions under 
ocdma^ law such as failure of consideration or a plea that the suit 
debt is nothing more an acknowledgment of an antecedent debt, 
which would justify the Court going into antecedent debt. 

Payments under mistake of law.— Suit pionote is dated 11-4-1938 
for Rs. 300 carrying interest at 12-3/8%. There was a series of pay- 
ments of interest expressly appropriated by endorsement. The resnlt 
was that all the interest at contract rate was pwd up to 11-8-1941. 
Plaintiff sued for principal and interest at contract rate from 11-8-1941. 
payments having been made and appropriated to interest at contract 
rate under mistake of law cannot be got back and reappropriated to- 
wards principal so as to make the whole of accrued interest amenable 
to process contemplated under S. 13. 

Debtor can waive the benefits of the Act when he makes payment 
appropriated at the contract rate. The debtor executed a pronote 
for Es. 240 on 9-U-1938 promising to pay interest at 12%. There 
were two payments towards principal and interest of the note of Rs. 100 
H>a 4-11-1941 and Rs. 150 on 22-7-1943. The creditor gave credit 
for the payments in the plaint calculating interest at contract rate, and 
claimed Rs. 160 as due on 7-3-1946. The debtor cannot be deprived 
•of the benefit of S. 13 by the unilateral act of the creditor.® ^ 

Change In Law.— In the explanation (m) to S. 8 added by the 
-Amendment, provision is made to the effect that debts renewed after 
the commencement of the Act should also be scaled down. 

(88) Thiruvengadatha v. Sannappan, 54 L.W. 229 s (1941) 2 MX.J. 307 : 1914 

^W.11. 800 : 1941 U. 799 (2). , ^ 

(89) KrishmmurtM r. NarayaiM, 67 L.W. 546 ; (1944) 2 M. L.J. 298 : 1^ 
M.W.N. 647 : 1945 M. 18 : Suryamragana y. Ahvananda Boo, 68 L.W. 688 : 
4:1945) 2 M.L.J. 665 ; 1945 M.L.W. 748 ; 1946 M. Ill ; 223 I.O. 598 : 3<ymareddt 
T. Thippareddi, 61 L.W. 696 ; (1948) 2 MJLJ. 282 : 1948 M.WN. 619. 

(^) RamalaksJmi v. Oopalahriahm Boo, 67, L,W. 660 (2) : (1944) 2 H.L.J. 
.285 : 1944M.W.N. 648 : 1946 M. 12. 

(91) MutUya Thevar r. Lakehmana PandOhar^ 61 L.W . 792 : 1948 

iLW.N. 705. 
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Proviso. — ^In exercise of tlie powers coDferred by the proviso, His 
Excellency the Governor of Madras has altered the rate of 6^% per 
amnun simple interest specified in the said section and fixed in lieu 
thereof *‘6^%” per annum simple interest.®^ The notification 
operates from the date of its appearance in the QazeUe and it is not 
retrospective,®® 

13>A : Bate of Interest payable by certain persons 
on debts. — ^Wnere a debt is incurred by 
Bate of iiitwost a perscm who would be an aariculturist 
^s,****** as defined in Section .3 (ii) but for the 
operation of proviso (B) or proviso (C) 
to that section, the rate of interest applicable to the debt 
shall be the rate applicable to it under the law, customi 
contract or decree of a Court under which the debt arises 
0 ;r the rate applicable to an agriculturist under Section 13, 
whichever rate is less. 

S. 18-A : Scope. — This new section is added to extend the benefit 
of the lower rate of interest, e.e., 5^% per annum provided in S. 13 to 
agriculturists who earned a larger income by other professions, and 
thus became subject to the disqualifications mentioned in provisos- 
B and 0 to S. 3 (m). Under proviso B, the limit of tax has been raised 
to Rs. 600 with a view to extend the benefit of the Act to them. Now 
such agriculturist debtors are given the benefit of paying the rate of 
interest payable under law, Custom, Contract or decree of Court under 
which the debt arises of the rate mentioned in S. 13, ^.e., 5i% per 
annum simple interest, whichever is less. 

14. Notwithstanding anything contained in S, 3 {ii) 

Separation of Awe of Subject to the provisions of Ss. & 
debts- in partiooiar and 6, where in a Hindu family,' 
*"***” whether divided or undivided, some 

of the members liable in reg)ect of a family debt aie not 
agriculturists -while others are agriculturists, the creditor 
sha^ notwithstanding any law to the contrary, be 
entitled -to proceed — 

(a) agaii^ the^ non-agriculturist member or 
members and his or their share of the family property, 
to the extent only of his or their proportionate share 
of the debt ; and 

^ (6) against the agriculturist member or members 

and his or thdi share of the family prop erty, to the 

_C9216AJIf«.yo, 2918, i)««>eloj)mene, dated T-7-1947, imbliihed at n. S32- 
Jort Sk Qtorfft Gfeeefte. PW I, of date 29u7Ht7. 

(»») Mima Thevar t. Ldkshmana PandUhaf, 61 L.W, 792 1 ^948 M.W.N, 768,. 
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extent only of his or their proportionate share of the' 
debt which shall be scaled down in accordance with the\ 
provisions of the Act. 

NOTES 

Seope. — This section lays down the process of scaling ^own of 
the family debt when some members of the family are agriculturists' 
and others ^re not agriculturists, but not to those who follow non- 
agricultural occupations. The shares of liabilities and reliefs would' 
be on the basis of whether or not the member of the family concerned' 
is an agriculturist. 

S. 14 : Scope. — 8. 14 is intended to deal with the difficulty pf 
apportioning a liability which was partly scaled down and partly, 
intact to the properties of the family whether undivided or divided/ 
There is no reason why a special process should be applied so far ai^ 
separate, properties of members are concerned. The natural process^ 
is that in respect of his separate properties the individual member 
should claim relief according to his status and without reference to the^ 
extent of his share in family properties. The apportionment of joint 
Imbility between agriculturists and non^-agricultiirists is really not a 
matter arising with respect to personal liability of actual executants. 
S. 14 is concerned only with liability of family property and the phrase' 
“member or members and his or their- share in section (f>) must' 
be interpreted as “member or members in respect of his or their share.*’;’ 
S. 14 has therefore nothing to do with personal liability of separate* 
property of members of agriculturist family and therefore its operation 
will not affect the personal liability of members who have actually 
executed the pronote sought to be scaled down.® ^ 

Manimakka tayam families.~-S. 14 applies to Maru;nakkatayam, 
families and where a pronote was executed by members of Marumak-, 
katayam Tavazhi for and on behalf of their Tavazhi, the members of^ 
the Tavazhi which comes within the definition of “ agriculturist ” 
entitled to the benefits of the Act, would be liable only for their portion^ 
of the debt from and out of the Tavazhi pr<.*perties. B*it the persona^ 
liability of executant members is not covered by S. 14.®^ 

Meaning of debt.— The term 'debt* in 8. 14 must he restricted 
debts due from agriculturist and the term ‘family debt' means a debt 
due from the family which is an agriculturist at the commencement of 
the Act or at least on 1~1Q^1937.® ® 

ILLUSTRATION 

Petitioner and his brother were members of a joint family amb 
they executed in 1933 a pronote which was said to be in ^charge of a 
family liability. In 19M there was partition between brothers and 

(94) Ndlamuni v. Dahshaymiamma, (1942) 1 M.L.J. 418 : 1942 M.W.K .274: 
1942 M. 456. 

(95) Vaidyamthd Iyer v. Srinkas Iyer, 55 li.W. 140 ; (1942) 1 M.XjJ. 5C»6 : 
1942 M.W.N. 186 : 1942 M. 375 (2) : 205 I.C. 377. 
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the debt in question was allotted to the petitioner. In 1936 the creditor 
got a decree against both the brothers. Petitioner’s brother who was 
ftu agriculturist, d^d not take any action to get his liability scaled down. 
Petitioner who was admittedly a non-agriculturist claimed that under 
8. U the decree could be executed against him only to the extent of 
his proportionate share of the debt. The liability of the ^cree is not 
a femily debt and the petitioner is not entitled to any relief.® ® 

Sealing down not restricted to the appUeant.-"In respect of a joint 
Hindu family debt, any member of the family can apply fo have the 
debt scaled down. It is the debt as a whole that has got to be scaled 
down and the scaling down cannot be restricted to the member of the 
family who applies for the relief.®^ The 
N9 ^twetioa of acheme of the Act has reference to the character 
cmSfcmril debtor and not to the character of the pro- 

perty comprised in the security for the debt. 
The scaling down of the debt in respect of a mortgage covering agri- 
cultural and non-agricultural lands, is not merely with respect to agri- 
cultUial lands but also with respect to non-agricultural property Uke 
houses, etc.®* 

Agrieultunst and non-afgrieultorist members.— A joint family 
debt does not cease to be a family debt simply because some of the 
members of the family are personally liable for it as having been 
contracted by them. Because one or more members of the famUy are 
non-agriculturists, the family property cannot be split up into 
individual shares and each individual share cannot be liable for its 
own share of the debt. 


ILLUSTRATION 

Where there are two non-agriculturists and five agriculturists, 
the non-agriculturiats are liable for 2/7th of the unsealed amount 
and the five agriculturists are liable for 5/7th of the scaled down 

amount.®® 


Liability of agricnltuilit. — ^Under S. 14 (6) the liability of an agri- 
colfcorist extends only to his proportionate share m the decree scaled 
down at his instance,^ 


Husband and Wife. — The husband and wife are joint promisors. 
So long as her husband is alive, she has no share in the joint family 
property. 8, 14 does not apply to such a case.® 


(96) Vaidyamtha Iyer t. Srinivas Iyer, 65 L.W. 140 ; (1942) 1 M.L.jT 696 i 
1942 M.W.N. 186 : 1942 M. 376 (2) : 205 LC. 377. 

(97) Svbbu Pandaram v. Lakekmimrayana Ohettiar, 51 L.W. 269 : (1940V 

1 M.LJ. 300 : 1940 M.W.Sr. 283 : 1940 M. 435. ^ ^ 

(96) Ibid. 


« M- W Sv^paiah Ohettiar, 62 L.W. 249 ; (1940) 

2 M.Ljr^ 18T j 1940 M.W.N. 764 ; 1040 M. 797. . 

ill ^hara^nayya tt . Sreeramaiah, 62 L.W. 479 (1) : (19^)) 2 M.L.J, 1064. 
2 SILL J 1466/39), (1940) 


CHAPTER III 

ABREABS OF BENT 

15. (1) All rent payable by an agricultnrist to a 
• lan(^older or an under-tenure tolder 
Conditional diaohuge under the MftdT fta Estates Land Act, 
1908, or to a janini or intermediary 
under the Malabar Tenancy Act, 1929, 
which has accrued for the feisli year 1345 and prior £a^ 
and which is outstanding on the date of the commence* 
ment of this Act shall be deemed to be discharged 
Aether the rent be due as such or whether a decree has 
been obtained therefor: 

Provided that where the person liable to pay rent 
(hereinafter in this section referred to as ‘tenant’) does 
not, on or before the 30th September, 1939, pay up all 
arrears of rent accrued in respect of any holding for 
feslis 1346 and 1347, the arrears of rent for fasli 1346 
and prior faslis which were outstanding in respect of the 
same holding on the date of the cmnmencement of this 
Act shall be deemed to be discharged only in the same 
proportion as the rent due for faslis 1346 and 1347, which 
IS paid up by the ryot or tenant bears to the rent due 
for those two faslis: 

Provided farther that no tenant shall be entitl^ to 
the benefit of this section unless he shall have paid in 
respect of the holding, the rent due for fasli 1347 on or 
before the 30th September, 1938. 

Explanatim. — In cases governed by the Malabar 
Tenancy -Act, 1929, any reference to a fasli year in this 
Chapter shall be deemed to be a reference to the agricul- 
tural year as defined in the Malabar Tenancy Act, 1929, 
which contains the greater part of the fasli year. 

ILLUSTRATIONS 

(a) A ryot or tenant is in arrear at the commence- 
ment of this Act in respect of rent for a particular holding 
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for fesli 1345 and prior fasKs in the sum of Es. 600 and 
is in arrear on that date in rei^ect of rent for the same 
holding for’ faslis 1346 and 1347, the rent for each fanlj 
being Rs. 100. Within the 30th September, 1938, he 
pays the rent for fasli 1347, and within 30th September, 
1939, he pays the rent for fasli 1346. The arrears of 
rent of Rs. 500 which were outstanding at the commence- 
ment of this Act will be deemed to be discharged. 

{b) A sum of Rs. 600 representing the arrears 
of rent in respect of a particular holding for fasli 1345 
and prior faslis and the rents for faslis 1346 and 1347 ' 
for that holding are in arrear and outstanding at the 
commencement of this Act, the rent for each fasli being 
Rs. 100. The ryot or tenant pays the landholder within, 
30th September, 1938, the rent for fasli 1347 but fails 
to pay within the 30th September, 1939, any portion 
of the rent for fasli 1346. Only a sum of Rs. 250 or one 
half of the rent of faslis prior to ah inclusive of fasli 1346 
will be deemed to be discharged. 

(o) In the same case, the ryot or tenant does 
not pay the landholder within the.30th September, 1938, 
the whole of the rent for fasli 1347. No portion of the 
arrears for fasli 1345 and prior faslis is discharged and 
the ryot loses the benefit of this section. 

(d) In the same case, the ryot or tenant pays the 
landholder within 30th September, 1938, the rent for 
fasli 1347, but pays within 30th Septeml^r, 1939, only 
Rs. 60, being half the rent for fash 1346. He has thus 
paid Rs. 160 out of Rs. 200 being the rent of both the 
faslis 1346 and 1347, before 30th September, 1939. A 
sum of Rs. 376 or three-fourths of the rent of faslis prior 
to and inclusive of fasli 1346 will be allowed to be 
discharged.- 

(2) Nothing contained in sub-S. (1) shall be 
deemed to ^ect a discharge of arrears of rent which 
accrued due for fasli 1345, if proceedings for the recovery 
of such arrears stood stayed by an Act of the Legislature 
ofc by an order of a Court or if such proceedings, if insti- 
tuted,- would have stood so ^yed. But the arrears of 
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reat for fadi 1346 shall not be recoverable until the 
30th September, 1938, or if the rent for fasli 1347 is paid 
before that date, tintil the 30th September, 1939. 

(3) Notwithstanding anything to the contrary 
in any agreement or in S. 64 of the Madras Estates Land 
Act, 1908, any payment of rent made by a tenant after 
the commencement of this Act shall be credited towards 
the rent due by him for fasli 1347 in the first instance, 
and for fasli 1346 in the next instance, and not towards 
the rent due for any previous fasU. 

(4) Every tenant shall be at liberty to pay 
into Court any aipount towards the rent due or 
claimed to be due by him for faslis 1347 or 1346 or both 
and thereupon the Court shall, after notice to the land- 
holder, under-tenure holder, janmi, or intermediary, as 
the case may be,' apply the provisions of this Act and 
determine whether the whole or only a portion of the rent 
for the faslis aforesaid has been paid by the tenant, and 
also the extent of the remaining liability, if any, of the 
tenant for rent under the provisions of this Act. 

Explanation. — For the purposes of this sub-section, 
‘Court’ shall mean the Collector referred to in S. 209 (1) 
of the Madras Estates Land Act, 1908, or the Coi^ 
referred to in S. 3 (6) of the Malabar Tenancy Act, 1929, 
as the case may be. 

NOTES 

This section deals with wijping off of arrears of rent due to land- 
holders,, janmis and intermediaries. It is only where after paying 
the rent for fasli 1347 on or before 30-9-1938, the tenant pays also 
the rent for fasli 1346 on or before 30-9-1939, that he obtains full 
discharge in respect of all arrears of rent accrued for fasli 1345 and 
previous faslis. If having paid the rent for fasli 1347 on or before 
30-9-1938, he makes default in payment of the rent for fasli 1346 on 
or before 30-9-1939, or pays only a portion of such rent on or before 
that date, he gets relief in respect of arrears for prior faslis only in 
proportion to the share of rent for faslis 1346 and 1347 paid by him. 
This provision is made to act as an incentive to the tenants who 
would get the benefit of scaling down to promptly pay up their dues, 

SulHSections 2 and 3. — ^With reference to these sub-sections, the 
Select Committee has observed as follows : “ The Committee has 
provided that any payment of rent made after the commencement of 
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the Act shall be credited first towards rent due by him for fasli 1347 
and then towards the rent due for fasli 1346 and not towards any rent 
due for any prior fasli.” A provision has also been made to enable 
the tenant to deposit the arrears of rent into Court and to ask the Court 
to abrogate his liability for the arrears of rent for previous faslis or to 
fix the extent of his liability under the provisions of the Bill. 

The rent for fasU 1347 to be paid before 30-9-1938.— A tenant 
who owed no rent for fasli 1345 or any prior fasli was on 3-12-1938^ 
in arrears for faslis 1346 to 1347 on that date he made a payment 
declaring it to be in respect of fasli 1346. The landholder sought to 
bring the property to sale in respect of fasli 1347. As the petitioner 
tenant had not paid rent on or before 30-9-1938, his contention that 
that rent should be credited to fasli 1347 under sub-S. (3) is untenable, 
as sub-S. (3) is subject to sub-S. (1) of S. 15.® 

Subsisting tenanoy. — This section does mot apply unless t^re 
a subsisting tenancy on the date of the Act. “ The first proviso indi- 
cates that here the Act is concerned with a continuing tenancy, but it 
seems to me that the matter is put beyond doubt by the second proviso 
which states, that a tenant shall not be entitled to the benefit of 8. 15 
unless he shall have paid the rent in respect of his holding for fasli 
1347.” Tenancy in fasli 1347 is a condition precedent to relief under 
section.^ 

Rent payable by an agiieoltarist— In order that S. 15 may apply 
the rent must be due from an agriculturist at the commencement of the 
Act,® 

ILLUSTRATION 

An agriculturist who obtained in June, 1938, i.e., after the com- 
mencement of the Act, an assignment of land on which rent was due 
from a tenant who is not an agriculturist within the meaning of the 
Act, is not entitled to the benefit of S. 15, because at the commencement 
of the Act, there was no rent payable by an agriculturist. The mere 
fact that the lands had, been assigned, after the Act came into force, 
to an agriculturist cannot give the latter the benefit of S. 15.® 

Relationsbip of landlord and tenant— The relationship of landlord 
and tenant is essential in order to attract the provisions of 8. 15. 

ILLUSTRATION 

Hajor and Minor Inamdars.— The relationship between major 
and minor Inamdars is that that of landlord and tenant so as to invoke 

(3) Naraiimha Rayanim t. Venkatarao Naidu, 60 Ij.W. 800 ; (1939) 2 M.L 

791 : 1939 1208 : 1940 M. 236. 

(4) Pachia^ Cmiar y. Vazkuka CheUi, 53 L.W. 287 : (1941) 1 KU. 333 : 
1941 M.W.1^. 241 (r.B.). 

(6) AfMd Aoya t. Appu, 62 L.W. 849 ; (1940) 2 M.L. J. 935 : 1941 R.W.N. 
33 f 1941 M. 201 : 193 LC. 408. 

■ (6) Parameamura Aiyar v. Narayana Namhvdri, 53 L-W. 104: (1941) 
1 HAuJ. 177 : 1941 M.W.N. 186 (1) : 1941 M. 432. 
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the aid of S. 15 ia respect of the amount claimed by the former against 
the latter for water charges, land cess, etc., paid to the Gtovenilneiit#^ 

Tenant ae<iiiU|ng landlord's Interest-^A Malabar tenant who is in 
arrears of rent for fasli prior tol^li 1346 and who himself acquired 
the landlord’s interest towards the end of fasli. 1347 can under S. 15 
obtain remission of the rent for earlier faslis by paying merely 
proportionate rent for fasli 1347 for the period before he became tile 
laiidlord.8 

Rent need not be payable under Madras Estates Land Act’’*- 
The words Madras Estates Land Act ” in sub-8. (1) qualify the 
landholder and not “ payable ”, So the rent need not be payable 
under the former Act.* 

ILLUSTRATION 

Pomppu. — ^Poruppu payable by a whole inamdar to a landholder 
as such attracts the applicability of S. 15.^^ 

Co-tenant : Kon-agrleultnrlst— There is no reason why an agii- 
cultuiist tenant should not get the benefit of S. 15 merely because there 
is a co-tenant who is not an agriculturist.^ 

Melcharthdar. — the landlord is a melcharthdar, he os not a 
janmi, or the intermediary and the rent cannot be scaled down against 
him.^® 

Tarwad. — ^Where in respect of a jBIanom containing a provision 
that in case of default of payment of rent the janmi oould adjust the 
arrears of rent with interest thereon to Kanom and daiming to redeem 
the Eanom on the payment of balance, though at the time of the suit, 
the Kanom right was held by the Tarwad of the defendants admitted 
paying more than Es, 500 as land revenue, there was subsequently 
a partition in that Tarwad under which that right was assigned to a 
Tavazhi paying less than Bs. 500 as land revenue. The Tavazhi is 
certainly under a liability to pay the rent such as would be entitled 
to claim benefits of S. 15. The contention that to apply this section 
would amount to a repeal of S. 24 of the Malabar Tenancy Act is 
not sustainable.^^ The arrears of rent must be outstanding as rent 
payable to landlord on the date of the commencement of Act. 

Asdguee of rent.— Section 15 does not apply to a claim for rent 
by an assignee from landlord of rent for a particular period.^® 

(7) Maimra Devasthanam v. Masanam PiXlai, 51 L.W. 322 : (1940) 1 yLLJ* 
369 : 1940 M.W.N. 300 ; 1940 M. 422. 

(8) (O.R.P. 769/1939), 62 L.W, (S.R.C.) 69. 

(9) (O.R.P. 1941/1939), 63 L.W. (S.E.O.) 72 : 1941 M.W.N. (N.R.C.) 61. 

(10) Kallimi V. Kafmrant 63 L.W. 361 ; 1941 M.WJ?. 239 (1). 

(11) Soolapani Moopil Variar v. Vettil Veloor, 62 L.W. 676; (1940> 
2 1LL.J.788: 1941 M. 196. 

(12) (C.R.P. 987/1939), 62 L.W. (8 JLC 
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ILLVSmATION 

A suit was brought by 1st plaintiff as assignee of rent for the 
period from 1929-1930 to 1936-1937, his aadgnor being the 2nd plaintiff 
the janmi. The assignment was datfed 17-2-1937 and there was a 
decree, dated 9-10-1939 in favour of the 1st plaintiff. Defendant 
sought relief under S. 15. As arrears could not be said to be outstand- 
ing as rent payable to a janmi or intermediary on the date of com- 
mencement of the Act, the defendant is not entitled to the benefits 
of 8. 15. The term janmi or intermediary in 8. 15 could not be read 
as including an assignee of the right to collect rent, 

Alienee of tenant’s interest— The aliepee of the holder of the 
tenant’s interest in a portion of his holding is a person who is liable to 
pay rent in respect of that portion and provided that he is an agricul- 
turist, he is entitled to deposit the arrears of the holding and obtain 
benefits of S. 15.^* 

Assignee of Kanom. — An assignee of part of the properties devised 
in Kanom is entitled to claim benefits of 8. 15 in respect of arrears of 
niichavaram due to the janmi. 

Deposit.— The deposit must be arrears of the rent and need not 
include any arrear of land revenue paid by the landholder. The de- 
posit should include arrears of Government revenue by Kanomdar in 
respect of fasli 1345, etc. 

Simple Mortgagee of Tenant— Simple mortgagee of tenant is not 
entitled to benefits under 8, 15. 

ILLVSTRATIONS 

(1) A tenant’s mortgagee with possession of demised property 
cannot be deemed to be a tenant liable to pay rent to janmi and there 
is no privity of estate or contract between the mortgagee and ]anini. 
Where a deposit of miohavaiam for fasli 1346 was made merely to 
safeguard the interest of mortgagee and not on behalf of tenant, the 
mortgagee is not entitled to claim relief under 8. 15.^’ 

(2) A simple mortgagee from a ryot against whom a decree has 
been passed for rent is not a judgment-debtor in the rent suit in which 
he has not been impleaded, at any rate in a case in which the 
mortgage was not subsequent to the decree. It is doubtful whether a 

(13) AmcA Koya v. Appu, 52 L.W. 849 : (1940) 2 M.L.J. 935 ; 1941 M.W.N 
33 : 1941 M. 201 ; 193 1.0. 406. 

(14) ItUeri Nainbvdri v. Smhunni Nmr, 62 L.W. 737 : (1940) 2 M.LJ' . 820 : 
1940 M.W.N. 1177 i 1941 M. 303 ; Puthan VeeUil OTieeru v. Chattu Numhiar, 
62 L.W. 391 : (1940) 1 M.L.J. 461 : 1940 M;.W.N. 935 : 1941 M. 44. 

(16) Manahkal v. Kayyummaf 63 L.W. 151: (1941) l'M.L.J. 220: 1941, 
M,W.N. 174: 1941 M. 486. 

(16) Ity^sn Nmnhudri v. Smkunni Nair, 52 L.W. 737 : (1940) 2 K.L.J . 
;820 j 1940 M.W.N. 1177 : 1941 M. 303. 

(17) Krishna Manon v, Saman, (C.E.P. 1730/39), (1940) 2 M.L.J. (N.R.C.) 
'76. 
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simple mortgagee from a tenant would be entitled to the benefits of 
S. 15. 18 

Fronote for arrears of reiit-~A pionote for rent is liable to be 
scaled down as a debt under S. 8 or 9 as the case ma 7 be but not as 
rent under S. 15. Bj taking a pronote the character of liability is 
ehanged and it ceases to be rent. The debtor cannot compel the pro- 
misee to treat his claim as one for rent nor can he treat the liability 
as being without consideration on the ground that the claiming of rent 
would be met by defence under S. 16. i* 

ILLUSTRATIONS 

(1) Certain tenants had executed a pronote for arrears of rent 
for fasU 1345 and prior faslis on which a decree had been obtained. 
Evffli if the promissory note may be regarded as merely conditional 
payment., the payee’s rights cannot in any way be affected. No rent 
could be deemed to be outstanding and S. 15 cannot apply, 

(2) Where A executed a pronote on 11-2-1936 for rent due for 
fadi 1345 and prior faslis and B an endorsee of the pronote got a 
decree thereon on 20-9-1937. The decree is not a decree for rent but a 
decree for a debt as it purports to be and would not fall under 8. 15 
but under Ss. 9 and 19. ^ ^ 

Purappad. — The surplus reserved as payable to the mortgagor 
(Purappad) under a possessory mortgage (Kaivaram) after appropriat- 
ing part of the usu&ug; in lieu of the interest due on the mortgage 
money is not rent within 8. 3 (w) so as to attract the application of 
S, 15. 22 

Panya Kychits. — Section 15 does not apply to cases where persons 
are indebted under what are known as Panya Kychits wherein the 
general tenor is to refer to a mortgage of land on which a theoretical 
rent is fixed and out of that rent part goes towards the discharge of 
the interest on the mortgage, part towards the assessment and the 
balance is payable to the mortgagor and where there is also a clause to 
the effect that if the mortgagor comes to redeem the mortgage, he 
would be entitled to deduct the arrears of this so-called rent, as it is a 
contractual payment under the mortgage but not rent. 2* 

Melpanayamdar. — The Melpanayam^deed in so far as arrears of 
rent under Panya Kychits are concerned is an assignment. The 

(18) (O.B.P. 163/39), 1941 M.W.N. (N.R.O.) 46. 

(19) VmhaUswararao v. Lakahmikantarao, (1941) 1 M.L.<r. 633 : 1941 M.W.N* 

454. 

(20) (C.B.PS. 2581 and 2582/1939), 51 L.W. (S.B.C.) 4. 

(21) Ramadaa Beddiar v. Murmswami Beddiatj 62 L.W. 735 : (1940) 2 M.L.J. 
825 : 1940 M.W.N. 1155 : 1941 M. 116. 

(22) Vaavdeva Namhudri v. Baman Nambudrif 62 L.W. 639 : (1940) 2 M.L.J. 
712 : 1940 M-W.N. 1126 : 1940 M. 939. 

{2S)Valiaraja v. Kochayisaa, (O.B.Ps. 840 to 850/39), 53 L.W. (S.B.C.) 60: 
(1941) 1 M-L. J. (N.B.C.) 60 : 1941 M.W-N. (N.E.C.) 60 (2). 
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Melpanayamdai ia not a jenmi or intermediary according to S. 33-J 
of the Malabar Tenancy Act.^^ 

Deposit by purchaser ol a defined portion of Agraharam.— Where 
there ia a joint and several liability of Agraharamdars to pay ]^tttt- 
badi and a purchaser of a defined portion of the agraharam also 
joined as a party to the suit and a decree joint and several in impos- 
ing the liability for the whole of arrears on all the defendants is 
obtained, if the purchaser wants to get his liability scaled down he 
must deposit two faslis’ rent for the whole holding for the arrears 
of which he has been made jointly and severally liable. 

Rent decree* — ^Bent includes rent due under a decree also. Where 
there is a decree for rent against a tenant, he is not entitled to the 
benefit of B* 15 but ^ the benefits of Ss. 8 and 9 so far as interest on 
costs is concerned. Where there is a decree of Civil Court in respect 
of the rent payable to the landholder for the relevant period (Fasli 
1343 and prior faslis), there is no room for an application to the 
Bevenue Court under S. 16 (4). A procedure analogous to S. 19 should 
be followed in respect of such a decree. The object of S. 15 (4) is to 
enable a tenant whose liability has not yet come into Court to ascertain 
what is the extent of liability as scaled down and pay it in order to pre- 
vent an unnecessary suit. Under the guise of a scaling down applica- 
tion under S. 15, the tenafit judgment-debtor cannot circumvent Idle 
decree passed by Civil Court. He must first apply under S. 19 to the 
Court which passed the decree and after getting the decree amended 
only he can get relief under S. 15 (4) by the application to the Bevenue 
Court.* ^ 

Rate of rent determined cannot be altered.— When there is a decree 
for fi:ging the rates of rent for faslis 1343 to 1345, the Deputy Collec- 
tor is not justified in ignoring those rates and detenmmng the rent 
under S. 15 (4) on the basis that the neglect of irrigation works 
authorises the Court to reduce the rates without a proper appUca- 
tiou in that behalf.*® 

Explanation to sub-S. (4). — The application must be nude to the 
same Court where the landlord has to sue for rent or possession against 
the tenant. ^ 

(24) K<mArm v. KunUni Nair, (O.R.Pb. 1871 aud 1872/39), (1941) 

1 M.L.J. (N.R.C.) 60 : (O.E.P. 987/1939), 62 L.W. (8.R.C.) 31. 

(25) Aamamurti t. Jagaddem Ra^a Bahadur, (O.R.P. 2169/1939), (1941) 

1 M.L.J. (N.R.O.) 61 ; 1941 M.W.N. (N.R.C.) 60 (1). 

(26) Venhataratnam v* Buryamrayma Boo, 63 L.W. 86 : (1941) 1 M.L. J. 166 

1941 M.W.N. 96 : 1941 M. 600. ^ 

(27) Venhataraja Qopcda KriahrMyiichendra Bafuidurv^ VenkaJta Seahacharlu, 
(O.R.P. 1706/1939), 63 L.W. (S.R.O.) 64: (1941) 1 M.L.J. (N.R.C.) 63: 1941 
M.WJSr. (K.R.0.)48: 5o5^nadri Appcarao t. VenJoatappayyarao, (G.R.P. 2042/40), 
63 L.W. (S.R.C.) 60: (1941) 1 M,L.J. (N.R.C.) 64: 1941 M.W.N. (N.R.C.) 62 

8 ); SiacfMurayam v. Sabyanarayana^ (O.R.P. 2263/1939), (1941) 1 M.1j.J. 

1 JU5.) 66 : 1941 H.W.N. (N.R.C.) 65, 

(28 ) (OJLP. 680/1939), 63 L.W. (S.R.O.) 77. 
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ILLUSTRATION 

When the landlord would have clearly no claim of possessioj® 
by redeeming a Kanom, he would have to go to the Court of a Sub- 
ordinate Judge, and the tenant applying for benefits under S. 16 (4) 
also go to the Subordinate Judge.®® 

16 . Notwithstanding anything contained in thie 
chapter, a landholder or an under- 
tenuTe-holderiiuider the Madras Estates 
load cess and costs. Land. Acvl908, or a janim or inter- 
me^ary, under the Malabar Tenancy 
Act, 1929, shall be entitled to recover, in addition to ax^ 
sum recoverable by him under section IS — 

(а) the land cess, if any, paid by him and 
recoverable under S. 88 of the Madras Local Boards 
Act, 1920 ; 

(б) the land revenue and water cess, if any, 
paid by him to the Provincial Government which the 
tenant was bound to pay by virtue of any law, custom, 
contract or decree of Court governing the tenancy ; and 

(c) the costs awarded to him in any decree for< rent 
obtained by him, 

NOTES 

With reference to S. 16 the observation of the Select Committee 
is as follows “ The Committee has also provided that where a land- 
holder has paid the tenant’s share of the land cess under the Madras 
Local Boards Act^ 1920^ he would be entitled to recover the same. It 
has also provided that in cases where a landholder has already 
obtained a decree against hds tenant for the rent due to him for fash 
1345 and prior fasSs, he can recover the whole of the costs awarded 
to him by such decree.” 

The land cess, land revenue and water cess are exempted from the 
scaling down because they do not constitute ” rent ” within the mean- 
ing of the Madras Estates Land Act or Malabar Tenancy Act. When 
the ryot uses, for the cnltivation of a land in his holding, water from lu 
Grovemment tank and for the use of such water so taken the Gk)veoa)k- 
ment recovers an amount as and by way of water cess fium the land- 
holder, the claim of the landholder to recover such anoount from the 
ryot is not a claim for rent as it is difficult to see now what does not 
really go into the landlord’s pocket is rent.^® 

(29) AppuJeutta Menon v. Narnbudripadj (C.R.P. 255171939), 53 L.W. (S.B.CJ 

6 : (1941) 1 M.L.J. (N.R.C.) 7. / v / 

(30) Doraiawamy Quruhhal v. Suhramania GufuJckal, 1928 M. 419 : 51 M, 366 
27 L.W. 376 : 54 M.L, J. 361 (F.B.), 

10 
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The burden of proving a custom or contract, express or implied, 
negativing the right of the landholder to recover land revenue cess or 
water rate is on the tenant.® ^ 

3 (iv).— S. 3 (w) excludes costs from the definition of rent 
and therefore the7 are recoverable as such without any scaling doita. 

17. Notwithstanding anything contained in the 
Madras Estates Land Act, 1908, or 
toteusion of limi- the Malabar Tenancy Act, 1929, or in 
StinUtooMes'. any latTof limitation or procedure 
in force for . the time being, no suit 
or execution proceedings in respect of arrears of rent 
accrued for fash 1345 or any prior fasli which, under 
'the p.viating law, would become barred between the 
'1st; October, 1937 and the 30th September, 1938, 
shall be so barred and the landholder, under-tenure- 
kMder, janmi or intermediary, as the case may be, shall 
be entitled to fde a suit or institute execution proceedings 
lac recovery thereof, on or before the 31st December, 1938 ■; 
■aad in cases where the rent due for fesli 1347 has been 
paid before the 30th September, 1938, the period of 
limitation for any suit or execution proceedings for the 
recovery of any arrears of rent which, under the existing 
law, would become barred between the 1st October, 1937 
and the 30th September, 1939, shall stand extended until 
the 3 1st December, 1939 : 

Provided that where on the 31st December, 1938, or 
the 31st December, 1939, as the case may be, an application 
.under sub-S. (4) of S. 15 is pending in any Court, the 
period of limitation prescribed by this section shall stand 
extended until the expiry of a period of two months from 
the date of the order on such application. 

NOTES 

With regard to this section the Select Committee has observed 
is follows : — The Committee has provided that the period of limitation 
for suits for the recovery of rent for fasli 1345 and prior faslis should 
"be extended by three months from the dates allowed for payment of 
the rents for the rents for faslis 1347 and 1346, as those dates would 
dfiteumine the tepant'^ liability for such arrears. 
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S, 17. — The phrase decree in respect of arrears of rent ” in S. 17 
would in its ordinary connotation include costs incidental to such a 
decree whereby reason of operation of S. 15 and deposit made thereunder 
though nothing was left due but the costs, the decree for costs can be 
executed. When the actual rent included in the decree became un- 
realisable by operation of the statute the balance due for costa.must 
still be regarded as part of the decree in respect of arrears of rent, 
the execution of which will be saved by S. 17 from the bar of limitation 
under S. 48, O.P.C., and Act 182, Limitation Act 

S. 17-A. — In any suit or proceeding before a Civil 
or Revenue Court involving a claim 
Sc^g down of in- for arrears of rent payable by an aeri- 
rent. cultuxist, including a claim to set oft 

'such arrears, whatever be tbe period to 
which the arrears relate, the Court shall scale down all 
interest, if any, due on such arrears so as not to exceed a 
sum calculated at 5^ per cent, per annum simple interest, 
notwithstanding anything to the contrary contained in 
any contract or custom : 

Provided that the Provincial Government may, by 
notification in the Official Gazette, alter and fix any other 
rate of interest from time to time. {Fort St George 
Gazette, Part IV B, pp. 47 & 48, dated 23rd March 1949. 

Explanation.— Bor the purposes of this section, the definition of 
agriculturist ” in Section 3 (ii) shall be read as if — 

(i) in proviso (A) to that Section, for the* expression ‘ financial 
years ending Slst March, 1938,’ the expression ‘ financial years ending 
on the Slst March immediately precedmg the date of institution of the 
suit or proceeding ’ were substituted ; and 

(ii) In provisos (B) and (C) to that section, for the words and 
figures immediately preceding the 1st October, 1937 ”, the words and 
figures ending on the Slst March or the 30th September (whichever is 
later) immediately preceding the date of institution of the suit or 
proceeding ” were substituted. 

This section was inserted with a view to scale down the interest, 
on arrears of rent. As the definition of “ debt ” in S. 3 does not 
include rent as defined in the Madras Estates Land Act, 1908, or in 
the Malabar Tenancy Act, 1929, the interest on arrears of rents due 
from an agriculturist cannot be scaled down under the existing 
Act. It is felt necessary to include the present specific provision for 
this purpose, as agriculturists are still burdened with heavy debts 
and cannot clear off their debts unless some more help is given to them. 

(32) Sankaran Nair v. Govindan 2^air, A. A. 0. 146/44:, (1945) 1 M.L.J. 
(N. R. C.) 3 (2). 
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In a line with S. 13, interest on arrears of rent wiH be reduced to 6J% 
per annum, simple interest. 

Explanation. — The periods of time of assessment of the taxes 
under provisos A to C of S. 3~(U) have been altered and fixed as 
immediately preceding the da^ of institution of the suit or 
proceeding. 

In the case of certain debtors who would be agriculturists but for 
the operation of provisos B and C, a provision is made under S. 13-A 
regulating the rate of interest payable on the debts of such persons as 
5|% per annum which is applicable under S. 13, or the rate applicable 
under the decree, contract or custom, etc., whichever rate is less. Ro 
such benefit is given concerning interest on arrears of rent payable bj 
such category of persons who would be agriculturists but for the opera’ 
tion of provisos B & C read in the altered context noted above. 

Amendment is retrospective. — ^By section 3 of the Amending Act 
V of 1949, retrospective ejffect is given to 8. 17-A. 

S. 3 : AAiendment made by S. 2 to bave retrospective efleet— 

The amendment made by this Act shall apply to— 

(i) All suits and proceedings instituted after the commencement 
of this Act ; 

(u) All suits and proceedings instituted before the commence’ 
ment of this Act, in which no decree or order has been passed, or in 
which the decree or order passed has not become final, before such 
commencement ; and 

(iii) All suits and proceedings in which the decree or order passed 
has not been executed or satisfied in full before the commencement 
of this Act. 

Provided that no creditor shall be required to refund any sum 
which has been paid to or realised by him, before the commencement 
of this Act. 



CHAPTER IV 

Procedure and Mscellaneous 

18. (1) Where a decree is passed against an agti- 
cnltoiist in a suit hied on or after the 
ffovision as to oosts Ist Octoher^ 1937} the Oonrt shall 
in' oertain oases. allow Only such costs as woold have 

been allowable if the suit had been 
hied for the amount of the debt as scaled down in 
accordance with the provisions of this Act, and where 
in any case a decree has been passed before the com- 
mmoemeint of this Act, the Court shall, on application 
by the agriculturist, amend the decree accordingly. 

(2) Nothing in sub-S. (1) shall apply to any suit 
instituted on or after the 1st October, 1937 and before 
the commencement of this Act in respect of a claim 
which would be barred by limitation before the 1st April, 
1938. 

NOTES 

The Statement of Objects and Eeaaons mentions : “ Ntuneraus 
complaints have been received that owing to the expectation of Legisla- 
tion on these lines, creditors have had recourse to coercive processes 
causing great distress among agriculturists, and it is therefore proposed 
^ give the benefit of the measure to debtors proceeded against sinc^ 
i-10-1937.” 

Sub-section 1,— The sub-S. 1 applies to suits filed on or after 
1-10-1937 and were pending disposal on the date of commencement of 
the Act. The Court has a duty to award proportionate costs as the 
debt has to be scaled down under Ss. 8 and 9. When a suit is filed 
before 1-10-1937, S. 13 (1) does not apply and full costs should be provi- 
ded for.®® Where adecifee has already beeu passed before the com- 
mencement of the Act, the Court aliU amend it by awarding pro- 
portionate costs on the scaled down amount. But an agriculturist 
must make an application for amendment of the decree to get the 
b»?aftfit of this section. 

Sub-section 2,— Where a suit has been filed after 1-10-1937 and 
)>iore 22-3-1938 on the basis of a claim that^would be barred by 

(33) Nedappa Beddiarr, Solaimuihu Vdayar^ 52 L.W. 500 : (1940) 2 
507 ; 1940 M.W.N. 1007 ; 1941 M. 58. 
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limitation before l-4r-1938, full costs shall be granted because the suit 
cannot be considered to be a coercive proceeding. 

Limitatioii. — ^No time is fixed in the Act within which an applica- 
tion under S. 18 has to be made. In such a case the residuary Art. 181 
of the Indian Limitation Act applies. An application must be made 
within three years from the date when the right to apply accrues, 
the date of the commencement of the Act (22^-3-1938). 

19. (1) Where before the commencement of this 
Act, a Court has passed a decree 
Amendment of oer> for the repayment of a debt, it shall, 
tain decrees. qh application of any judgment- 

debtor who is an agriculturist or ,in 
respect of a Hindu joint family debt, oh the application 
of any member of the faipily whether or not he ia’ihe 
judgment-debtor or on the application of the decree- 
holder, apply the provisions of this Act to such decr^ 
and shall, notwithstanding an 3 d>hing contamed in the 
Code of Civil Procedure, 1908, amend the decree accordingly 
or enter satisfaction, as the case may be : 

Provided that aU pa3Tnents made or amounts 
recovered, whether before or after the commenceiheut 
of this Act, in respect of any such decree shall first be 
applied in payment of all costs as are originally decreed 
to the creditor. 


(2) The provisions of sub. S.-(l) shall also apply 
to cases where, after the commence- 
0 Added by s. 10 of meut of the Act, a Court has passed 
Act xxni of 1948. a decree for the repayment of a debt 
payable at su^h commencement. 

This section piesoiibes the piocedure for making an application 
for scaling down. 

Froeednre. The application has to be made to the Court which 
passed the decree. Ss. 19 and 20 should\be read together. ITie 
explanation in S. 20 that the expression “ the Court which passed iihe 
decree ” shall have the saine meaning as in the Code of Civil Procedure, 
lt08, equally applies to S. 19. Hence even in a- case where a decree' 
is confirmed or modified by appellate Court, application to scale down 
has to be filed before the Court of the first instance, i.e., trial Court.®* 


(34) Gtmuafaju, y. SuUi Bamayya, 49 L.W. 309: (1939) 1 M.LJ. 329 : 1939 
M.W.N. 164: 1939 SI. 483; I.L.B. 1939 H. 520; 183 I.C. 590; Perianmni 
Oi^thr-r,B<mag^amie<rtm^ 481: (1940) 23ILI,J.513 : 19401f.W.N. 
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iLLUSTRATIONS 

(1) A suit was dismissed before the Act came into force. There 

aA Appeal and the appellate Court reserved the right of the defendant* 
to apply to the lower Court to scale down.^ The appeal decision' 
was after the Act came into force. The decree *did not mention this 
reservation nor any formal application was made therefor. In a case, 
‘like this when liability is declared by an appellate Court's decree foi’ 
the first time and a plea is open to the defendant under the Act, there 
should be a written application raising this plea before the appellate 
Court and the appellate Court should either give its* Own decision or 
reserve in its decree the right to have the matter decided by the Court 
below. Application should be made to the appellate' Court to have the' 
decree brought in accordance with the judgment.®* 

S. 19,— Where pending an application for scaling down a decree 
debt after the sale in execution had taken place, the debtor deposited 
the decree amount under 0, 21, r. 89 of C;P.C., to get the sale set 
aside, and ultimately as the result of scaling down the decree debt is 
wiped out, satisfaction can be entered up, and deposit, returned to the 
debtor. So long as the decree continued to subsist, the debtor is 
entitled to apply for relief under the Act, except in circumstances 
contemplated in 8. 20 and the mere failure to apply for. scaling dowii 
decree earlier cannot be deemed as a waiver of his right,®® Though 
prbCeedings under S. 19 involve the reopening of the decree to th^ 
eictent laid down in Act, there is nothing in that sectiou which permit 
thh Court to go into the matters concluded in the trial of the 
e:^cbpt to the extent necessary to calculate the liability as scaled down 
On '^5he basis of facts proved, A partial failure of consideration for suit 
mortgage which was not put forward as defence to the suit cannot be 
allowed to be urged in proceedings under S. 19 in order to establish d 
right to a greater relief under that section, since that question must be 
considered to have been concluded by the judgment.®’ ‘ 

No alternative remedy under S. 47, G. P* Code.—The only procedure 
in respect of decrees before the Act is by S. 19 and no alternative remedy 
under S. 47 is available in cases where S. 19 has no application.®® 

(2) Pecuniary limitation. — It is the Court which passed the decree 
that has jurisdiction to amend it. This rule applies even if the Small 
Cause Court which passed the decree has a lower pecuniary jurisdiction 
at the time of scaling down petition than it had at the time of the decree. 
The jurisdiction is conferred solely by S. 19 which does not impose an;jr 
pecuniary limitations.®® 

(35) Kanndbhiran Pillai v. Goviridaswami Pillai^ 52 L.W. 413: (1940) 
2 M.L.J. 473 j 1940 M.W.N. 947 : 1940 M. 959. 

(36) Kruhnan CMtUar v. Nachimuthu Gounder, 55 L. W. 260 : (1942!) 
1 M.L.J. 500 : 1942 M.W.N. 333. 

(37) Nagaraju v. Mangayya, C.B.P. 2057/39, 55 L.W. (S.B.C.) 5 (1) (a). 

(38) Santhappa v. Somappa, (C.M.A.) (^4/40), 63 L.W. (S.E.C.) 62 : (1941> 

1 M.L.J. (N.R.C.) 57 : 1941 M.W.N. (N.R.C.) 48 (2). 

(39) Grutnayutlia Nadar v. Ponnuswami Nadar, (CiR.Pt 707/39), (1940) 

2 (NJEt.C.) 23. 
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i 3) The Oourfc hearing an appeal from a decision in a suit where the 
plaintiff seeks to escape his liability from a decree of another Court, 
has no jurisdiction to scale down the decree which is being attacked at 
the instance of the plaintiff. 

Duty of Court — ^Even in a Small Cause suit where there is a con- 
tention raised under the Act, the Judge ought to deal with it and give 
a decision as to the correctness of the figure mentioned in the decree 
as the amount of the debt due, giving the reasons therefor, 

The Court under S. 19 had no jurisdiction to reduce the principal 
of a decree except on the grounds laid down under the Act and there 
is nothing in the Act which would justify the reduction of such debt 
merely on the basis that the decree did not give effect to a contention 
which might have been but was not raised.^ ^ 

The extent of Court’s powers in amending a decree is narrowly 
defined and it cannot be extended to correction of decrees which appear 
to be erroneous in other respects.^® 

When the debtor should be an agriculturist.— For the applicability 
of the benefi;ts of the Act, it is immaterial whether. or not the debtor 
was an agriculturist at the time when the debt was incurred. The 
object is really to provide relief for debtors who are agriculturists at 
the commencement of the Act (vide S. 7) while 8. 19 read with defini- 
tion of an agriculturist S. 3 (if)] seems to require that the debtor 
seeking relief should be an agriculturist at the time of the application. 
The first para, of S. 10 further requires with a view to prevent abuse 
of the provisions of the Act, that the debtor should be an agriculturist 
on 1-10-1937.** Therefore the essential points of time at which a 
person shoxild be an agriculturist are 1-10-1937, 22-3-1938, and date 
on which the actual matter was raised before the Court.*® 

The crucial dates are 1-10-1937 and 22-3-1938. It is not necessary 
that interest should continue to date when the matter comes before 
Court.*® 

Decree after Act.— 5. 19 does not apply to decrees passed, original 
oc appellate, after the commencement of the Act, the reason being that 

(40) VallaJbha^hi v, Itangacharlu, 52 L.W. 385: (1940) 2 M.L.J. 416 

1940 936 : T941 M. 76, 

(41) (O.R. P. 1348/39), 51 L.W. (S-R-C.) 36. 

(42) Nataraja Chund&nr v. Catholic Syrian Bank, Ltd., (O.M.A. 182/39^ 52 
h.W. (S.R.C.) 59: (1940) 2 M.LJ. {N.R.O.) 60. 

(43) Baimmwthy v. Jagaddova Raja Bahadur, (O.R.P. 2169/1939), (1941) 
t M.L.J. (N.R.a) 51. 

(44) Pdlani Qmndcn v. jPcna Omvdcn, 52 L.W. 819 : (1940) 2 M.L.J. 887 : 
1940 M.W.N. 1247 : 1941 M. 158. Sastri Ammal v. Arunachela OheUiar, 
A.AO. 231/47 (1949) 1 M.L.J. (N.R.C.) 66, 

(46) JDevarayan OheUiar v, Subramanya Aiyar, (C.E.P. 597/1938), (1941) 
2 MX.J. 267 : S3 Ii.W. (S.R.O.) 38 : (1941) 1 M,L.J. (N.R.C.) 31 : 1941 M.W.N. 
(N.R.C.) 34 (2) : 64 LW 181 ; (1941) 2 M.L.J. 267. 

i4&) Fappammal y. Ramaeioamif Ohettiar, 56 L.W. (365): (1942) 3 MX.J. 
498 : 1942 M.W.N. 809 ; 1942 M, 726 (2). 
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fclbe defendant must ur^e the relief under Act in the proceeding, other- 
wijw waiver operates 

ILLUSTRATIONS 

(1) Where an application to scale down a decree against which an 
appeal was pending was dismissed and an appeal which was preferred 
against the dismissal, was not clubbed with the main appeal which was 
allowed to be disposed off eu; parte. The original decree which had 
been superseded after the Act came into force, by the appellate decree 
could not be scaled down and hence the disposal of appeal in the scaling 
down application becomes infructuous and has to be dismissed.*^ 

(2) A debt for the repayment of which a decree has been passed 
after the Act but which was incurred before 1-10-1932 is not liable to be 
.scaled down under S. 8, ** If the Legislature intended to exclude the 

X ation of finality of decrees against agriculturists passed before or 
r the commencement of the Act, the provision of S. 19 and latter 
part of S. 18 (1) relating to amendment of decrees passed before the 
commencement of the Act would be meaningless and otiose.”*® 

(3) Decree passed on 25-3-1938 oannot be scaled down under 
S. 19.5® 

(4) Preliminary decree on mortgage.— Where a preliminary decree 
■om a mortgage has been passed after the Act, the debtor cannot sub- 
sequently apply to scale it down. It is the preliminary decree in a 
mortgage suit which fixes the rights and liabilities of parties and it 
merely gives time to the mortgagor to pay off the decretal amount and 
redeem the mortgage. The &ial decree does not change the position 
•except that it gives the mortgagee the right to sell the property for 
realising the amount declared to be due by the preliminary decree.®^ 

(5) A reservation of right to get the decree scaled down .in a judg- 
ment dismissing a second appeal afbej the Act is contrary to the Act 
and cannot be availed of for putting in an application for scaling down 
under such reservation.®^ 

Final decree. — ^The language of S. 19, i.e,, decree for repayment 
of a debt ” is wider than words “ decree for repayment of money ” 
occurring in 0. 21, r. 16 of the Code of Civil Proc^ure. A final decree 
in a mortgage suit is one for repayment of a debt.®® 

(48) Ramaawami Udaiyar v. Rammathm Ohettiar, 53 L.W. 22: (1941) 
iM.L.J.6: 1941 M.WJJ, 61. 

(49) Rotayya v. Funnayya, 62 L.W. 176 : (1940) 2 202 : 1940 

K.W.K. 800 : 1940 M. 910 : I.L.B. 1940 M. 1023. 

(60) Unneeri Nair v. Krishna (O.R.P. 1619/1938), (1941) 1 HL-J. 

(IfJK.C.) 

(51) Varadaram Pillai v. Rtikmani AmmaU (O.S.A. 63/40), (1941) 1 M.L.J. 
(NJB.C.) 31. 

(52) Srinivasa Iyengar v. Edanaga Pira Nadir, (O.R.P. 1667/1939), 53 L.W. 
{I3.R.C.) 49 : (1941) 1 Id.L.J. (N.R-C.) 41, 

(63) Timmdlarao v. Kasturichand Hannumandas Firmt (C.R.P. 536/1941), 
63 L,W. (S.R.C.) 65 : (1941) 1 M.L.J. (XR.C.) 73. 

10a 
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Persons who can apply and who cannot apply are given below.- 

’■ Judgment-debtor/’ includes heirs, lega 
lepresentatives assigns. Such persons ai( 
entitled to apply for scaling down a decree 
even though they are not parties to the decree.®^' 

Purchaser of equity of redemption.— A purchaser of equity o 
redemption from a judgment-debtor is entitled to apply for scaling 
down the mortgage decree. 

An application under S. 19 cannot be rejected on the ground thal 
applicant was not a judgment-debtor by reason of his having been 
impleaded in the suit on mortgage as the vendee of the hypotheca or on 
the ground that the liability sought to be scaled down is one. in respect 
of which there is a charge under S. 55 (4) (6) of Transfer of Property 
Act so as to attract the applicability of S. 10 (2) (i) The fact that 
the mortgagor applicant’s interest in the equity of redemption had been 
sold to the prior mortgagee does not prevent him from applying undei 
S. 19 as a judginent-debtor when the decree reserves to the mortga'gC^ 
plaintiff right to apply for personal decree against the mortgagor. 
All the mortgagors are agriculturists. Scaling down of the mortgage 
decree was ordered with respect to all the judgment-debtors excepting 
first defendant who did not apply. There is no specification of the 
different interests of hypotheca of several defendants. Other 
defendants made payments when the decree was put in execution. 
Pirst defendant deposited an amount equAl in difference betweeh 
the scaled down amount and payments made by other defendants 
and prayed that dep6sit be accepted and full satisfaction recordieid 
and hypotheca released. As the decree is one and indivisible, fixi^ 
defendant cannot be precluded from claiming relief by depositing 
the balance, as the decree holder could sell, hypotheca only for the 
reduced amount.®® 

The Official Receiver. — The ^ judgment-debtsor ’ is .wide enough to 
cover Official Receiver in whom the estate of judgment-debtor is 
vested who is the only person to satisfy the decree debt. 


(64) Pai^ni Oewnden v. Peria Oowndan, 62 L.W. 819 : (1940) 2 M.L.J. 8$7 ; 
1940 M.W.N. 1247 : 1941 M. 168, disapproving Horwill, J's deoision in Ganapedh 
BhaUa v. B^Sowza, (1940) 2 M.L.J. 317 ; 1940 M.W.N. 828 : 1940 M. 907 : 191 
I.O. 744. 

(65) PoZani Gownden v. Peria Qcunden, 52 li.W. 819 : (1940) 2 M.lj.J. 887 : 

1940 1247 : 1941 M. 168, disapproving HorwUl, decision in GanapMt 

Bhcata r. D'Sowza. (1940) 2 M.L.J, 317 : 1940 M.W.N. 828: 194C' M. 907 : 191 

I.C. 744. 


(56) Palnnivel Gounden v. Subharaya Gouvden. 64 L.W. 240 : 1941 M.W.K 
804 ; 1941 M. 889 (1). 

(57) C.E.P. 2479/41, 54 L.W.(S.R.C.) 81 

(58) Kailaaa TTievar v. Ramaaamy Ayyangar. (1948) 2 M.L.J. 28 : (1948) 
M.W.N. 393. 


(69) 8imramayya v. O.P. of West Godavari, (1943) M.L.J. 41 : 1943 
360 : 1943 M. 866 : 210 I.O. 489 ; Svbrahmjmya Imr, v. JSivahami Acid, 
67 L.W. 84: (1944) 1 M.L.J. 38 : 1944 M.W.N, 118 : 1944 M, 266, 
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Decree ag^nst the assets of a deceased person.— Where a decree 
was passed against the assets of the deceased husband in the hands of 
a woman, she is a judgment-debtor within S. 19 and can apply for scaling 
down.®® 

Person exonerated in decree. — A person who has been exonerated 
from the decree has no liability to be scaled down and has no grievance 
against a Court’s refusal to proceed under S. 19.® ^ 

Joint family debt. — Originally there was no provision made for 
amending a decree of a Hindu joint family debt. By an amendment, 
thb. words “ or in respect of a Hindu jomt family debt on the applica- 
tion of any member whether or not he is the judgment-debtor or on the 
application of a decree-holder ” were inserted, thus Tna Ving provision 
for jShng petition to scale down a joint family debt. 

. The decree *debt sought to be scaled down is a debt due by the 
joint family. It is open to any member of a joint family to apply 
to have the decree debt of the family scaled down under S. 19 and such 
scaling down is not confined to the share of that member but extends 
to the entire debt.® ^ A 

ILLUSTRATION 

. Where the pronote was executed by a purchaser of property 
subject to mortgage, as manager of a joint Hindu family, any member 
of lie family is entitled to apply for scaling down the debt treating the 
liability as having been renewed or included in a fresh document within 
the explanation to S. 8.®^ 

Puisne mortgagee. — A puisne mortgagee who had been impleaded 
in a suit by prior mortgagee is entitled to apply for scaling down the 
latter’s decree debt as a judgment-debtor and the fact that the 
mortgagor is not an agriculturist is no bar to puisne mortgagee’s 
right to have the debt scaled down, if he is shown to be an 
agriculturist.®® 

; Where in execution of a decree passed on mortgage, the mortgaged 
property was brought to sale, mere holding of sale without applying 
the Act when there is no application is not a material irregularity such 
as' would justify an application under 0. 21, r. 90, at the instance of 
a person in whose favour a mortgage had been created subsequent to 
the decree and prior to 1937. But such puisne mortgagee is entitled to 
apply under S. 19 on the ground that he is a judgment-debtor even 
though his mortgage vras created subsequent to the decree,®^ 

(60) (C.R.P. 968/1939), 61 L.W. (S.R.C.) 36. 

(61) (C.B.P. 243/1939), 52 L.W. (S.R.C.) 8. 

(61-a) Subhu Pdndaram v. Lakshminarayam Chettiar, 51 L.W. 269 : (1940^ 

1 M.L.J. 300 : 1940 M.W.N. 283 : 1940 M. 435. 

(62) Dormhannu Udaym t. Feeroswomi Padayachi, 52 L.W, 582; (1940) 

2 M.L.J. 661 : 1940 M.W.N. 1042 : 1941 M. 69. 

(63) JRamier v. Srinivasaiah, 62 L.W. 842: (1940) 2 M.L.J. 872 ; 1940 M.W.hr. 
1218 ; 1941 M. 204 ; Tirumal Rao v. Kasturichand Hanumandaa Firm (C.R.P. 
536/41), 63 L.W. (S.R.C.) 65 : (1941) 1 M.L.J. (N.B.C.) 73. 

(64) Madiirahavi Iyengar v. Chiummami Chetti, 66 L.W. 812 : (1943) 1 M.L.J- 
136 : 1942 M.W.N. 736 : 1943 M. 134 : 207 1.C. 438. 
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Payment by agrieolturist. — ^Payment by an agriculturist to mort- 
gage debt would be taken into consideration.®^ 

Agriculturist and non-agriculturist debtors.— Extent of relief.— 

When there are agriculturists and non-agriculturist debtors liable under 
the same debt, relief should be confined to the agriculturist debtor but 
would not enure to the benefit of the other parties who are non-agri- 
culturists.®^ 

ILLUSTRATIONS 

(1) Where a puisne mortgagee impleaded in a suit by prior mort- 
gagee is an agriculturist and applies for scaling down, the mere fact 
that he has sub-mortgaged his interest to a non-agriculturist, will not 
deprive him of the benefits of scaling down. It will of course be 
necessary to modify the form of the decree, reciting separately the 
amount payable by the puisne mortgagee and declaring that on pay- 
ment of this amount by him, the interest of the puisne mortgagee will 
not be liable to be sold or foreclosed and the hypotheca wiU be sold 
only subject to that interest and that on failure of the puisne mortgagee 
to pay the amount declared to be due from him within the time allowed, 
the whole of the mortgaged property including the entire interest 
of the puisne mortgagee be liable to be sold for the full amount of the 
decree. This procedure will give to the agriculturist judgment-debtor 
the full benefit of the relief to which he is entitled under the Act and 
will safeguard the rights of the decree-holder as against those judgment- 
debtors who are not agriculturists.®® 

(2) Subsequent to the final decree in a suit on a mortgage, the 
mortgagor sold considerable portion of the mortgage property to a 
non-agriculturist and when the mortgagor applied for scaling down, 
by way of counter-blast decree-holder applied to implead the pur- 
chaser as a party to the final decree. There is no warrant for holding 
that when the sole judgment-debtor on the record is an agriculturist, 
the scaling down of the decree should be restricted bo as not to affect 
any portion of property covered by the decree which has come into 
the hands of a non-agriculturist after suit and there is no point in 
implea^g the puicha^r who has no separate rights to agitate in the 
execution of the decree.- Here the vendee is not a party to the suit 
and so the principle that the decree should not be sc&led down so far 
as he is concerned does not apply. 

(3) Agriculturist mortgagors brought a suit for redemption 
impleading the purchasers as co-plaintiffs, redemption of the whole 
could not be denied to them though purchasers are non-agrioultariats, 
and full satisfaction must be entered after scaling down the debt,®* 

- -Ramier v. Srimvaaaidh, 52 L.W. 842 : (1940) 2 M.L. J. 872 ; 1040 M.W.K. 
1218 : 1941 M. 204. 

(66) ,iWi. 

v. Qangiaetti, 53 L.W. 162 ; (1941) 1 M.LJ. 223 
1941 M.W.N- 284. ' ' 

t Sahib, 63 L. W. 400; (1941) 

1 547 : 1941 KWJff. 387 .i 1941 M:. 557 . 



s. 19] 


Proobburb anb Misobixlaneous 


143 


(4) During the pendency of a suit to enforce mortgage against 
the mortgagor and purchaser, the Act came into force. The mortgagor 
against whom the personal remedy subsisted applied for scaling down 
the debt on the ground of his being an agriculturist. The mortgagee 
then filed a memo foregoing his personal remedy against the mortgagor. 
The debt should be scaled down and it would enure to the benefit of 
the purchaser even though he is a non-agriculturist. “ It is undoubtedly 
true that agriculturist debtors only are entitled to the relief 
povided in the Act which does not contemplate any scaling down of 
debts due by others, but it does not follow that a non-agrioulturist can 
in no circumstances be benefited by the scaling down of a debt under 
the provisions of the Act, when a person purchased properties subject to 
the burden of a mortgage and if the burden is by reason of S. 8 feduced 
without payment, the purchase proves to that extent an advantageous 
one and there is nothing in the Act to deprive him of the fruit of his 
lueky purchase even though he is not an agriculturist. He gets the 
benefit of scaling down not because the provisions of the Act apply 
to him, for obviously they do not, but because such benefit is a necessary 
incident of his purchase under General Law and the Act does not deprive 
him of it.”®® 

(5) X the purchaser of a part of h 3 rpotheca has been impleaded 
as a defendant in a mortgage suit which resulted in a final decree. 
The mortgagor is a non-agriculturist but JT is an agriculturist. X 
can apply for scaling down notwithstanding the fact that the mortgagor 
is a non-agriculturist. The decree can be amended so as to leave it 
unafifeoted so far as the liability of non-agriculturist debtor is 
concerned.’® 

(6) Where there are both agriculturist and non-agriculturist 
judgment-debtors in respect of a mortgage decree, the payment by an 
agriculturist debtor of the amount due under the decree as scaled down 
on his application, operates as a complete discharge of the decree again^ 
the non-agriculturist judgment-debtors and makes it inexecutable 
against them for the balance of amount due thereunder if there has been 
no scaling down,’^ 

(7) Non-agricultnrist purchasers are entitled to the benefit accrued 
to an agriculturist mortgagor in a suit for redemption.’^ 

(8) Where in a suit on mortgage to which non-agriculturii^t pur- 
chasers of hypotheca subject to mortgage have been made parties 
to the debt scaled down at the instance of mortgagor an agriculturist, 
it is open to purchasers to claim that the properties purchased 

(69) Arumch^la PiUai v. Sitaram Naidit, 59 L.W. 515: (1941) 1 M.LJ. 561 : 
1941 H.W.N. 390 : 1941 M. 584. 

(70) Arumugam v. Sadasivam, (C.R.P. 1665/40), 53 L.W. (S.B.C.) 9 : (1941) 
1M.L.J.(N.R.0.)11. 

(71) (A. No. 94/37), 63 L.W. (S.R.C.) 11. 

(72) SeUyanarayana v. JSaihirtyu, 55 L.W. 280 : (1942) I H.L.J. 506 : 1942; 
IIWJT. 365: 1942 M. 535. 
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by them can be proceeded against only for sealed .doTO amount and 
HQ more.^® 

( 9 ) When the mortgagor was not an agriculturist,' and the mort* 
gage decree had been scaled down only so far as purchaser of a portion 
of hypotheca who was an agriculturist is concerned and had been left 
intact against another defendant, who was not an agriculturist and 
purchased the other portion of the hypotheca, agriculturist purchaser 
of a portion was not entitled to redeem the whole of security on pay- 
ment only of the scaled down amount so as to prevent the mortgagee 
from recovering the mortgage money in full from the rest of the hypo- 
theca in the hands of non-agriculturist purchaser from mortgagor*’^ 
The principle laid down’® that when an agriculturist mortgagor 
redeems the mortgage by paying the mortgage debt as scaled down, 
a purchaser of a portion of hypotheca is also benefited under General 
Law by reason of whole property being relieved of the encumbrance 
although such purchaser is not an agriculturist and cannot himhelf 
claim benefit of the Act, should not be extended to cases where 
mortgagor is not an agriculturist and the question arises between 
purchasers of different portions of hypotheca; some of whom are 
and others are not agriculturists, 

(10) A mortgage was executed in 1908 by father of D.-l to 4. 
They sold the hypotheca in 1925 to D.-b who became insolvent in 
1930, the Official Receiver resold the hypotheca to D.- 8 . In a suit 
on mortgage filed after the personal remedy is barred, a preliminary 
decree was passed in 1933 and final decree in 1934. In an application 
by D.-l and 8 for amendment of decree under 8. 19, it was found that 
D .-8 was not an agriculturist though D.-l was an agriculturist. D.-l 
is not entitled to get decree debt scaled down for the benefit of D .-8 
against whom alone the mortgage decree was capable of being 
enforced at the time when the Act came into force. Before the 
Douit reduces the debt by application of scaling down provisions, 
it must be satisfied that there was at the date of commencement Df 
the Act, a debt due from an agriculturist and such debt was one which 
the agriculturist could be compelled to pay by the legal process. 
The provisions are not intended to benefit agriculturists who voluA- 
“barily paid debts which could not be enforced against them. The rule 
applies equally whether the relief sought is in pending suit or by 
means of an application under S. 19.’® 

( 11 ) Where a mortgage decree for a particular amount as against 
mortgagors and purchasers from them of different portions of hypotheca 

(73) NacMappa Chettiar v. Maimchandra KMiar. 65 L.W. 283 (1) : (1942) 
1 M.L.J. 610: 1942 M. 629. 

(74) Srinivas Taiachariar v. Suhramanya Chettiar, 55 L.W. 741 : (1942) 
631 : 1942M.W.N. 798 : 1943 M. 196 : I.L.R. 1943 M. 666^ 207 1.O. 263. 

(75) NacMappa Chettiar t. Rarmchandra Reddiar, 66 L.W. 283 (1) : (1942) 
1 M.L.J. 610 : 1942 M. 629. 

(76) Swndafg/raja Reddiar v. Ramachandra Reddiar, (1946) 1 MJj. J. 385 : 

.58 1,.W:2i86 ; 194^ M.W.N. 883 : 1946 386. 
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has been scaled down on an application b.r some of judgment- 
debtors including mortgagors and the amount of decree reduced against 
such applicants and a final decree passed accordingly the effect of pay- 
ment of reduced amount by mortgagors is to discharge the decree as a 
whole even as against defendants who have not actually applied for 
benefit in their right as agriculturists.’^ 

(12) A non-agriculturist purchaser of mortgaged property is not 
entitled to relief under the Act when agriculturist mortgagor is not 
at the time when the matter comes before Court personally liable to 
4iBcharge the debt and has not claimed relief under the Act.’® 

Applicant not a debtor at the time of Act~When a person who 
purchased property in 194:0 bound by a decree, applied for scaling 
down he being not a debtor when the Act came into force, there can 
be no question of scaling down under S. 19.’® 

Decree barred.—It is not open to Court to scale down a decree at 
the instance of decree-holder under S. 19 without deciding the 
c.qntention that the decree is barred or not on the ground that it 
cannot be gone into under S. 19®®. 

Application by non-agriculturist. — There is no jurisdiction under 
S. 19 to amend a decree on application by a judgment-debtor who is 
admittedly a non-agriculturist. Whether or not the non-agriculturist 
judgment-debtor would be entitled to the benefits of S. 14 if and when 
the agriculturist debtors get the decree re-opened under S. 19, is a 
matter which cannot be decided in proceedings under the Act started 
l)y non-agriculturist judgment-debtor.®^ 

Go-judgmeut-debtois. — On the foot of a mortgage executed by a 
Mohammadan, a decree was obtained by the mortgagee. The mort- 
gagor died and his son applied for setting aside the sale in execution 
and scaling down. The other heirs of the mortgagor were also made 
party respondents to the application. Before the application was 
heard, the applicant filed a memo, withdrawing his application. Then 
the other respondente, who, till then were hostile to the applicant, 
filed an application under 0. 1, r. 10 of the Code of Civil Procedure 
to transpose them as petitioners. This application was dismissed with 
liberty being given to them to file a counter to the application filed 
originally for scaling down the debt. The sale held in execution of the 
decree was set aside, as the application enured for the benefit of the 

(77) Suhramanya Chettiar v. RamacJtandra Beddiar, 59- L.W. 710 : (1946) 

2 429: 1947^.255. 

(78) jSugunadha Mudaliar v. Kuppusamy Chettiar ^ 60 L.W. oSa : (1947) 
2 M.L.J. 273 : 1948 M,W,N. 542. 

(79) Kaligouinden v. Annaiimlai CkeUy^ 56 L.W, 692 : (1943) 2 M.L.J. 531 : 
1943 M.W.N. 766 : 1944 M. 128 : 213 I.C. 168. 

(80) Satyamrayammvrti v. Jaganatha Bao, 56 L.W. 413 (2) : (1943) 

2 BLL.J. 135 : 1943 661 : 210 I.O. 448 ; SrinivasacJiari v. Chunilal Mulchand 

Go., C.E.P, 348/43 : (1944) 1 M.L.J. (ISTJR.C) 37 (1). 

(81) Ponmswami v. Kunniappa, (G.R.P. 1746/1939), (1941) 1 H.L.J. (N.BXI.) 
17. 
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other judgment-debtors who were respondents in the application even 
though they did not support the applicant. 

Surety* — ^According to S. 126 of the Indian Contract Act, ** A 
contract of guarantee is a contract to perform the promise or discharge 
the liability of a third person in ease of his default.” The person who 
gives the guarantee is called the surety. Thus the liability of the surety 
is secondary and accessory, to be invoked only on default by the person 
who is primarily liable (ie.) the principal debtor. Under S. 128 of the 
Indian Contract Act, the liability of the surety is co-extensive with that 
of the principal debtor. When the liability of judgment-debtor is 
discharged, the liability of the surety shall be deemed to be discharged. 
The illustration (6) of S. 133 makes it clear that the variation in the 
terms of the contract with the principal debtor, even though effected 
by the legislature, would discharge the surety. Thus when the agri- 
culturist principal debtor is discharged from his liability by virtue of 
the operation of the scaling down provisions of the Act, his non-agri- 
oulturist surety will be doscharged pro tanto. If the creditor has 
recovered the debt in fall from the surety, the surety has a right to be 
reimbursed from the agriculturist principal debtor the sum he has right- 
fully paid under the guarantee as according to S. 145 of the Indian 
Contract Act, there is an implied promise by the principal debtor to 
indemnify the surety. If the surety is a party to the decree, he being a 
judgment-debtor can apply for amending the decree under S. 19. 
Some questions of difficulty would arise in cases where the surety 
is not a party to the decree. A surety for amount of advance after 
1-10-1932 liable under a bond executed by him cannot apply to have 
the decree amended under S. 19, though he might have a right to reduc- 
tion of interest on the amount decreed treating it as a debt under S. 9. 
The question whether the discharge of the principal debtor will operate 
to discharge the surety is not one which can be gone into in an applicar 
tion by the principal debtor under S. 19, but must be settled only if 
and when an attempt is made to enforce the bond against the surety.^® 

A non-agpioultuiist judgment-debtor is not entitled to claim 
relief under the Act on the ground that he is only a surety. The Court 
in scaling down is entitled to proceed in accordance with the provisione 
of the Aot and the contention that one judgment-debtor bemg a surety, 
is entitled to a relief by reason of his status as a surety for which the 
Act makes no mention, must fail. The surety must seek that relief 
by means of ordinary procedure in execution and not by S. 19,® * 

In a suit against principal debtor who was an agriculturist 
and against his surety who was not, to recover a debt incurred prior 
to the Act, where the discharge of the principal was by operation of 
a statute subsequently passed, the surety could not claim a pro tanto 
discharge with the principal deWr and hence even though agriculturist 

(82) Seshayya v. Punnayya, (C.M.As. 27 and 28/1989), 52 L.W. (S.R.C.) 
68 (1940) 2 M.L.J. (N.R.C.) 69. 

(83) (O.R.P. 1905/1939), (1941) ILWJST. (N.R.O.) 63. 

(84) (aR.I», 1809/1939), 63 L.W, (S.B.C.) 72 ; 1941 M.W.N. (N.B.C.) 61 (2). 
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debtor was entitled to have the debt scaled down under the Act, his 
non-agriculturist surety would be liable for the whole amount.®* A 
person gave surety bond undertaking to satisfy any decree which 
might be ultimately passed against judgment-debtors under an ex* 
parte decree which was set aside on such undertaking. The decree 
itself is in respect of pronotes in renewal of earlier ones. When the 
liability under the ultimate decree was sought to be enforced against 
surety, since the surety is for purposes of execution in the position of a 
judgment-debtor there is no reason why he should not be given the 
benefit of procedure laid down in S. 19 for agriculturist debtors. The 
liability of the surety must be taken to have arisen in 1934 when the 
bond and the decree came into existence and the surety is entitled to 
benefits under S. 9. The surety, however, is not entitled to go 
behind the decree and have the liability reduced with reference to 
the original pronotes by debtor.®® 

Application by minor. — The contention that an application under 
S. 19 by a minor must be preferred by the same guardian who was 
guardian ad litem in execution of the decree lacks authority as the 
proceeding imder S. 19 is neither a proceeding in the suit nor in execu- 
tion.®’ 

Analogous procedure. — Procedure analogous to S. 19 may be 
adopted in cases of orders of final adjudication determining the liability. 

ILLUSTRATION 

Order for restitution. — Though an order under S. 151, Civil Pro- 
cedure Code, which determined the precise amount due m proceedings 
for restitution, may not be technically speaking a decree, it is certainly 
a final adjudication of the amount payable by a person to another which 
could be modified by some procedure known to law. In such a ease 
procedure analogous to that in S. 19 should be applied.®® 

Final adjudication order after Act.— When such a final adjudica- 
tion was made after the Act came into force and when the person 
liable to pay failed to apply for relief under the Act at a time when it 
was available to him, he cannot be heard to put it forward at a later 
stage as a reason for modifying the order.® ® 

Proviso. — The plain wording of S. 19 indicates that before apply- 
ing the provisions of the Act to a decree it is necessary first to satisfy 
the requirements of proviso by adjusting from the payments already 

(85) Subrahmanya OheUiar v. Chinna Muthu Batcha, 54 L.W. 653 : (1941) 
2 M.L. J. 761 : 1941 M.W.N. 792 ; 1942 H. 146. 

(86) Mvlhyalv, v. Chinnayyaf 54 L.W. 699 : (1941) 2 ^.L.J. 1010 : 1942 
M.W.N. 61 ; 1942 M. 149. 

(87) (C.E.P. 2132/1939), 63 L.W, (S.E.C.) 79. 

(88) Kailasnath Nainar y. Natesan CheUiar, ( C.E.P. 355/1941), (1941) 
1 M.L.J. (N.R.C.) 76. 

(89) Ibid. 

11 
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made towards the decree an amount necessary to satisfy the decree 
for costs. There is nothing either in this section or in S. 11 to indicate 
that the adjustment prescribed by this proviso is subject to appropria- 
tion towards interest made before 1-10-1937. There is no basis in 
the language of the proviso for the theory that this process of reappro- 
priation and re-adjustment is to begin only with payments made after 
1-10-1937 or is subject to the cancellation of the interest outstanding on 
that day.®® 

ILLUSTRATION 

When there was a payment of Ks. 8,500 towards a decree and 
creditor’s order of assessment shows that Rs. 5,000 was adjusted to 
principal and Rs, 3,500 to interest, these payments should contribute 
rateably in making reappropriation towards costs under the proviso.®^ 

A payment of Rs. 450 made by D.-7 pending a suit on mortgage was 
appropriated by Court to the amount of interest due on mortgage in the 
decree, dated 3-6-1936. No objection was taken to the appropria- 
tion, and when an appeal was filed, it was not contended that the 
appropriation was wrong. The appeal decree was dated 28-9-40. 
It was contended before the High Court in second appeal that it was 
open to defendants to urge that this sum of Rs. 450 should be appropria- 
ted towards principal The reopening of the decree under S. 19 was for 
purposes of applying the provisions of the Act which permits the re- 
appropriation of payment before 1-10-1937 except only proviso to 
8, 19 which deals in the payments made under decree.®^ 

Interest on costs. — It may be contended that the phrase “ costs 
as originally decreed ’’ means costs without any scaling down. “ It 
is equally likely that the phrase was intended to mean the principal 
amount of costs and to exclude interest thereon. At any rate there is 
nothing in S. 19 which is inconsistent with the view that the appropria- 
tion therein provided for was intended to be only in respect of principal 
sum for costs ox that this provision had any other object than to give 
effect to the provision of S. 11 ”. Thus a payment should be credited 
only to the principal amount of costs.® ® 

Proceeds of execution, — ^Where the proceeds resulting from a sale 
in execution of a compromise decree which did not provide for costs 
were held in suspense and paid after the amendment of the decree 
which provided for costs, the proviso to S. 19 would apply to the amount 
recovered.®^ 

Uncertified payments. — ^When a judgment-debtor applies under 
S. 19 to scale down, he can prove payments which have not been 

(90) Balasubrdhmanyam Oounden v. MuthuhrisJma Pittaif (C.M.A. 47/1939) 

32 L.W. (S.R.O.) 65 : (1940) 2 ; (N.R.G.) 62. 

(91) Srinivasachiriar r. Krishmyya CheUy^ 53 L.W. 721 : 1941 M.W.N. 625. 

" (92) Natesa Mvdaliar v. Bojammickam, 56 L.W. 607 : (1942) 2 M.L.J. 424 : 

1942 M.W.N. 79 : 1942 M. 729. 

(93) Paiiani Qounden v. MutJmswami Goundm^ 52 L.W. 638 : (1940) 
2M,L.J. 707 ; 1940 M.W.N. 1128 : 1941 M. 62. 

(94) (C.M.A. 55/1939), 52 L.W. (S.R.C.) 66. 
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■certified, for the purpose of satisfying the decree regarding costs, as 
the Court is not executing the decree,®® 

For purpose of scaling down, it is not concerned with payments 
made after 1-10-1937. Payment after preHminary decree and 
before final decree uncertified cannot be allowed to be pleaded after 
a final decree.®® If for the purpose of scaling down a debt embodied 
in a decree the Court finds it necessary to ascertain what payments 
have been made towards that decree, the bar under 0. iil r. 2 of C.P.C. 
would not prohibit proof of pajnnents which have not been certified.®^ 

When the application to be made. — ^The application under S. 19 
has to be made only before the decree is fully satisfied. If it is fully 
satisfied there is no longer any decree which has got to be amended, 

ILLUSTRATION 

Where pending a judgment-debtor’s application- under 0. 21, 
r. 90, Civil Procedure Code, to set aside on the ground of irregularity 
an auction sale in which the decree-holder who obtained the leave of 
the Court to bid and set-off, had become the purchaser, the judgment- 
debtor applied for scaling down. The application is maintable as, on 
the date of the application, the decree is still not satisfied before the 
confirmation of the sale by mere purchase and set-off by the decree- 
holder under 0. 21, r. 72, Civil Procedure Code.®® 

Dismissal for default. — Res jtdiccUa . — ^When a previous applica- 
tion for scaling down has been dismissed for default and a restoration 
petition has also been dismissed, a fresh application for the same relief 
is barred by the principle of S. 11, Civil Procedure Code.®® 

Compromise decrees. — ^Where there is a compromise decree before 
1-10-1932 which is demonstrably a renewal of an earlier debt, the 
debt must be scaled down under S. 8 treating as the principal of the 
debt amount originally advanced and any subsequent sums lent to the 
extent to which the original debt can be said to have been renewed 
by the agreement of compromise, embodied in the decree,^ 

In a more complicated case where the compromise is the result 
of mutual concessions and advantages which together make up an 
agreement from which it would be difficult to disentangle that part 
which is a renewal of original debt, we cannot go behind the compromise 
decree. Whether the compromise forming the subject of a decree is 

(95) Bcmmmrthi v. SeetMraTnayya, 62 L.W. 262 ; (1940) 2 203 

(96) Jayaramarao v.’ Venhata, L.P.A, 52/46, 69 L.W. (S.R.C.) 114. 

(07) Bajti- V, Mahalahshmamma, 55 L.W 491 : LL.B. 1943 M. 138 : (1942) 
M.L.J. 195 : 1942 M,W.N. 494 : 1940 M.W.N. 839 : (1941) M. 66 : I.L.R. (1940) 
M, 947. 

(98) Nadaraja Pillai v, Bangaswami Karumunder, (O.M.As. 325 and 428' 
1939), 52 L.W. (S.R.C.) 60 : (1940) 2 M.L.J. (N.R.C.) 60 (2). 

(99) Koiayyn v. V mhata Kriahnayya, (CJ.R.P. 1166/1939): (1940) 2M.L.J, 
(N.R.C.) 37. 

(1) BamamurtU r, Sitaramayya, 52 L.W. 262 : (1940) 2 M.L.J. 293 : 1940 
M.W.N. 839 : 1941 M. 56 ; I.L.R. 1940 M. 947 (O.R.P. 1169/1939) : 52 L.W. 
(S.R.a) 10 ; (C.M.S,A. 31/40) : 51 L.W. (S.R.C.) 51. 
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or is not a renewal of a pre-existing liability must, to a large extent, 
be a question of fact in each case. ^ 


ILLUSTRATIONS 


(1) A compromise decree of 1937 for a debt prior to 1-10-1932 
must be scaled down under S. 8.^ 

(2) In the case of a compromise decree passed after 1-10^1932 
in respect of a mortgage executed prior to 1-10-1932 by a successful 
bidder at an auction chit, the Court must scale down the entire, debt 
under S. 8, treating as the principal the original mortgage debt which 
can be said to have been renewed by the agreement of compromise 
embodied in the decree.® 

(3) Defendants 1 and 2 executed a mortgage on 13-12-1923 
in favour of the plaintiff, in renewal of an earlier mortgage of 16-8-1917 
in favour of the same creditor by the husband of 1st defendant and 
father of 2nd defendant. The mortgagors on 27-12-1933 sold the 
hypotheca to the 4:th defendant who undertook to discharge the mort- 
gage by payment of Es, 25,000 out of the purchase price. She failed 
to pay and in the mortgage suit a compromise decree was passed con- 
taining a direction to pay a particular amount with a default clause 
providing for the payment of the full amount. The whole of liability 
of under compromise being only a renewal of the previous mortgage 
liability, the fact that the decree was on a compromise did not affect the 
right of 4th defendant, i.e., the purchaser to have it scaled down."* 

(4) Pronote before 1-10-1932 is followed by a letter of guarantee 
after 1-10-1932, The suit on it ended in a compromise for a fixed sum 
including costs and interest. The decree on the compromise is substan- 
tially the same as a decree on any other contract and to the extent to 
which it is a renewal of pre-existing debt the decree has to be scaled 
down with respect to the original principal.® 

Nature of Petition : Original Proceeding.— The nature of an 
application under S. 19 is akin to the original petition and so S. 141, 
Givi Procedure Code, applies to such a petition and according to 0. 7, 
r. 10, the application ought to have been returned for presentation to 
proper Court but not dismissed.® 


(1) BamcmuriU v. Sitouraimyya^ 62 L.W. 262 ; (1940) 2 M.L.J. 293 : 140 
M.W.N. 839 : 1941 M. 66 ; I.L R, 1940 M. 947 (C.R.P, 1169A939), 62 L.W. 
(S.R.C.) 10 ; (O.M.S.A. 31/40), 61 L-W- (S-R-C.) 61. * 

(2) Narayanaawami Naidu v. Majamanickam Pillai, 61 L.W. 237 : (1940) 
1 M.L.J. 225 : 194D M.W.N. 265: 1940 M. 419, diUleriug from the deoisioii of 
Paaduranga Rao, J., in (C.R.P. 86/1939), 60 L.W. (S.R.C.) 21. 

(3) Ka%7M% Nambiar v. Subralmanya Pattar, 62 L.W. 857 : (1940) 2 M.L.J. 
927 : 1941 M:.W.N. 76 : 1941 M. 231. 

(4) Venhatamm^ v- Ramaatoami Jyer, 62 L.W. 607 : (1940) 2 M.L.J. 686 : 
1940 M.W.N. 1081 : 1941 M. 62. 

(6) Narayam Okettiar v. OUu Veera Gatinden, (C.M.A. 72/1939). 62 L.W. 
(S.R.C) 68 : (1940) 2 M.L.J. (N.R.C.) 69. 

(6) acAyamrayaiMh v. Peddi Naidu, 62 L.W. 846 : (1940) 2 M.L.J. 940 : 1940 
H.W1T. 1268. ' 
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Appeal — The new r. 8 (6) was framed providing for appeals 
against the order under S.19 as if it relates to execution discharge oi 
satisfaction of the decree within the meaning of S. 47, Civil Procedure 
Code. This provision of appeals is held to be ultra vires J Therefore 
the decisions under this new rule, that the rule is not retrospective and 
revision only lies against orders passed before 27-10-1939, when the 
rule is promulgated, ® etc., are now of no avail at all. 

An order made under 8. 19 when no proceedings in execution are 
pending, is not appealable and the question cannot be considered to be 
falling within 8. 47, Civil Procedure Code, in the absence of execution 
proceedings.® 

The fallacy in this decision is made obvious by their Lordships 
in a subsequent decision, where it is held that an order would not be 
appealable even though execution application was pending and that 
the application under 8. 19 must be made to the Court which passed 
the decree and it is not a matter relating to the execution of the decree 
in any sense. 

Therefore, proceedings under 8. 19 are not in execution and no 
appeal Ues.^^ The only course open is by way of revision : “ Its func- 
tion is to apply the provisions of the Act if he is entitled to the scaling 
down. If the scaling down does not wipe out the decretal amount then 
an amended decree is passed which can only be enforced in execution 
proceedings separately instituted under Civil Procedure Code. If the 
scaling down wipes out the am.ount, the Court cannot pass an amended 
decree. It must then declare that the decree has been satisfied. But 
here entering satisfaction is not in execution proceedings but pro- 
ceedings under the Madras Agriculturists* Belief Act, which are of 
independent nature.*’^ ^ 

This case has been overruled by the Privy Council which held 
that where a legal right is in dispute and the ordinary courts of the 
country are seized of such dispute, the Courts are governed by the 
ordinary rules of procedure applicable thereto and an appeal hes if 
authorized by such rules notwithstanding that the legal right claimed 
arises under a special statute which does not in terms confer a right 
of appeal. This rules applies to a decision under 8, 19 of this Act 
on the question whether the judgment-debtor is an agriculturist and 

(7) Nagappa GheUiar v. Anp>apuma Achi, 63 L.W. 79 : (194:1) 1 M.L.J. 164; 
1941 M.W.N. 131 ; 1941 M. 235 : LL.R. 1941 M. 261 (M.). 

(8) Ghidamharam v. Muthu Kimaraswami, 51 L.W. 447; (1940) 1 M.L.J. 
317 : 1940 M.W.N. 301 ; 1940 M. 417; (C.R.P. 107/39), 61 L.W. (S.B.C.) 26. 

(9) Suhharayvdu, la re, 60 L.W. 537 : (1939) 2 M.L.J. 609 (1) : 1939 M.W.N 
1160(1). 

(10) Paffin Mohammed Taraganar y . 8yed Sakeb, 61 L.W. 766: (1940). 
5 M.L. J. 422 : 1940 M.W.N. 290 (1) ; aot following VenJcatappadu v. RamamurtUt 
10 L.W. 851 : (1939) 2 M.L.J. 863 : 1940 M.W.N. 64 : 1940 M. 131. 

(11) Nagappa Gkettiar v. Annapurna Achi, 63 L.W. 79 : (1941) 1 M.L.J. 
164 : 1941 M.WJS. 131 : 1941 M. 235 : I.L.R. 1941 M. 261 (F.B.). 

(12) Adaikappa Ohettiar v, Gkandrasekhara Thevar 61 L. W. 52 ; (1948) 
1 M.L. J. 41 : 1948 M.W.N. 15 : 1948 P.O. 12. 
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entitled as such to have his debt discharged or reduced under the Act* 
And an appeal against that decision is therefore maintenable under S. 96 
C.P.C., if the application under S. 19 is one made in suit and under 
S. 47 if it is made in execution. 

Appeal from the amended decree, — ^An order which merely decides 
that S. 19 is applicable and does not apply it and scale down the decree 
is not an appealable order. An appeal will lie from the new decree 
passed after scaling down.^^ If the application is dismissed no appeal 
can lie.^^ The Pull Bench, in their decision/® expressed no opinion 
on the statement that an appeal will lie from the new decree and has 
also reserved its opinion as to whether order under S. 20 relates to 
execution and appealable under S. 47, Civil Procedure Code. 

Valuation for Privy Council Appeal.— An application for relief under 
the Act and for entering satisfaction of a decree for Es, 10,000 was 
refused by the District Court and an appeal to the High Court was also 
dismissed as infructuous by reason by the supersession of the original 
decree by an appellate decree after the Act. In an application for 
leave to the Privy Council, the scope of relief under the Act is the deter- 
mining factor and as the principal amount of the debt Es. 3,200 could 
not be scaled down, the same ought to be excluded in computing the 
value of the appeal.^® 

Heview. — In so fax as orders passed by ordinary Civil Courts under 
jurisdiction conferred on them by the Act or rules made thereunder 
can be shown to fall within the scope of 0. 47, r. 1 of C.P.C., the Courts 
have power to review these orders. . 

Realisation after 1-10-1937.— Eealisations on 12-11-1937 must 
be available in reduction of the decree as a whole. And when at a 
later date certain of judgment-debtors get the decree scaled down, they 
were entitled subject to proviso to S. 19 to get credit for payments 
already made, even though those payments had actually been made 
from properties of judgment-debtors who were not entitled to relief 
imder the Act. 


Bar of fresh application. — It is only in the case of judgment- 
debtors who are members of a Hindu undivided family which is treated 
as a unit for the purpose of S. 19, that a stay obtained and not followed 
up by the judgment-debtor will bar a fi^esh application by another 


(13) (A.A.O. 449/1938), (1939) 2 M.L.J. (N.B.C.) 51 ; Pahhiri Mohmimad 
Taraganar v. Syed Saheb, 51 Ij.W. 756: (1940) 1 M.L.J. 422: 1940 M.W.N. 
290 (1) : 1940 M. 418. 


(14) Vide PaJeJeiri Mohammad Taraganar v. Syed Saheh. 51 L.W. 756 i 
(1940) I M.L.J. 422 ; 1940 M.W.N. 290 (1) : 1940 M. 418. 

(15) Nagappa Chettiar v, Annapurna Achi, 53 L.W. 79 : (1941) 1 M.L.J. 

164: 1941 M.W.N. 131 : 1941 M. 235: 1941 M. 261 (V.B.). 

(16) Bamaswomi Vdayan v, Mamanathan OheUiar, (C.M.P. 996/1941), (194U 

1 M.L J. (N.B.C0 64 : 1941 M.W.N. (N.R,q.) 54. 

(17) VevJcatasamy y, G.R.P. 2517/41, 66 L.W. (S.R.C.) 17 (2) (o). 

(18) BMu NaicJeer v. Perumal Batcher, A.A. W. 848/43, (1944) 2 M.L.J* 
(K.R.O.) 12(1). 
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judgment-debtor liable as a member of the family. There is no such 
barwhere the judgment-debtors are not members of a joint family; 
When a Court dealing with an application under S. 19 orders 
notice to another judgment-debtor and that judgment-debtor appear^ 
and files a pleading claiming relief, his right to relief is subject to an 
adjudication in those proceedings, the Court has no jurisdiction to 
entertain a further application from him under 8. 20 as if he is a peisou 
entitled afresh to further benefits of the Act such as would justify 
such an application. 

Restitution. — ^Where an appellate Court after Act delivered judg- 
ment in a mortgage suit without reference to an application under Act 
pending before 'it at the time of hearing of appeal, that Court had no 
jurisdiction at subsequent stage to remand that application to lower 
Court for the purpose of granting relief under the Act. The mere 
fact that purchaser iri execution of the trial Court’s decree is the debtor 
would not warrant the setting aside of the sale under S. 144, C.P.C., 
on the ground that there has been a reduction by appellate court’s 
decree of the amount formed by trial court. 

Sub-S.2. — The High Court has held that the 8. 19 as it stands 
does not apply to decrees passed after the commencement of the Act. 
" In a large number of cases, owing to ignorance and several other 
causes the plea that the Act applied to the debts was not taken by the 
debtors before the decree was passed, and consequently, they did not 
get the benefit of provisions of 8. 19.” In order to effectually afford 
full relief to agriculturist debtors against whom decrees are passed 
without the relief of scaling down, tMs sub-section is added to enable 
such debtors to apply for scaling down of the decrees passed after the 
commencement of the Act, 22-3-1938 in respect of debts payable 
then. 


19-A : (1) Where any debt incurred before the 
22iid March, 1938, other than a decree 
inseited by s. 2 of debt, is due by any person who claims 
Madras Act XV of 1943. he was an agriculturist both on 

that date and on the 1st October, 1937, 
the debtor or the creditor may apply to the Court having 
jurisdiction for declaration of the amount of the debt 
due by the debtor on the date of apphcation : 

Provided that no such application shall be presented 
or be maintamable if a suit for recovery of the debt is 
pending, 

(19) Perraju v. Somanrta, C.R.P. 184/44, (1944) 2 M.L.J. (N.R.O.) 13 (1). 

(20) Srinivasa Rao, v. Bangayya C.R.P. 30/46, 69 L.W. (S.R.C.) 10 (2). 

(21) V enTeatasvjamy Naidu v, Nagireddi 69 L.W. 14 : (1940) M L,J. 6 : 1946 
H.W.N.25: 225I.C. 127. 
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Exflan(aion.—Th.Q Court having jurisdiction under 
this section shall be the Court which would have 
jurisdiction to entertain a suit for the recovery of debt as 
unsealed. 

(2) The provisions of sub-S. (1) shall apply also to 
any person claiming to be such an agriculturist, who 
contends any such debt due by him has been 
discharged, 

(3) All persons who would have been necessary parties 
to a suit for the recovery of the debt shall be impleaded as 
parties to the application under sub-S. 1 or under that sub- 
section read with sub-S. 2. 

(4) {a) When any such application is made, the Court 
shall first decide whether the debtor was such an agricul- 
turist or not, and if it finds that he was such an agriculturist, 
pass an order declaring the amount due by him or declar- 
ing that the debt has been discharged, as the case may be. 

(6) The Court shall dismiss the application if it 
finds that the debtor was not such an agriculturist. 

(5) At any time after passing an order under clause (a) 
of sub-S. 4, the Court shall, on payment by creditor of the 
court-fee payable on a suit for the amount declared due 
to him, grant decree to the creditor for such amount : 

Provided that the creditor may on his application be 
granted a decree for an amount less than that declared due 
to him on paying the appropriate court-fee. 

(6) The Court may order that the court-fee, if any, 
paid by the creditor under sub-S. (5) shall be paid by the 
debtor in addition to the amount decreed. 

(7) If the debtor pays into the Comt the amount 
declared to be due under clause (a) of sub-S. (4) or the 
amount of the decree granted under sub-S. (6) together 
with the costs, if any, ordered to be paid under sub-S. (6) 
the Court shall grant to the debtor a certificate that the 
debt has been discharged. 

(8) The procedure laid down in the Code of Civil Pro- 
cedure, 1908, for the trial of suits shall, as far as may be, 
apply to the application under this section. 
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(9) No Court shall entertain a suit by a creditor for 
the recovery of a debt — 

(i) If an application has been made under sub-S. (1) 
in respect of such debt to a Court having jurisdiction and 
is pending in such Court ; or 

(ii) if a Court having jurisdiction has passed: an 
order under clause (a) of sub-S. (4) in respect of such 
debt, 

(10) In computing the period of limitation prescribed 
for a suit by the creditor for the recovery of debt, the time 
if any, during which the Court was prevented from enter- 
taining the suit by virtue of the provision contained in 
clause (i) of s.-S. (9) shall be excluded. 

S. 19-A. — Scope. — This section is added by the Amendment Act XV 
of 1943 as a matter of substantive provision for scaling down non- 
decretal debts which hitherto have been dealt with under rule 2 framed 
in pursuance of the rule-making power contained in S. 28. 

Crucial dates. — ^The crucial dates when the debtor should be an 
agriculturist are 1-10-1937 and 22-^1938. It is not necessary that he 
should continue to be an agriculturist till the time when the matter 
comes before the Court. Under rule 2 as it stood, it is doubtful 
whether he should be an agriculturist on 1-10-1937 and 22-^3-1938. 

This section deals with debts incurred before 22-3-1938, as S. 13 
deals with debts incurred after that date. 

Sub-s. (1) : Jurisdiction. — The Court which would entertain the 
suit for recovery of theHebts as unsealed has jurisdiction to entertain 
an application under this section. An application lies for declaration 
of the amount due as well as for a declaration that it was discharged. 

Sub-s. (2) —Whatever may be the position when a debtor seeks to, 
resist an application by the creditor under rule 2 (2) or this sub-section, 
he cannot ask the Court for the declaration of the amount of debt 
unless he concedes that there is a subsisting debt upon which the 
provisions of the Act can operate. Court cannot go into a claim by 
the debtor that the debt has become unenforceable by operation of the 
Law of Limitation. 2 2 When the debtor alleges that there is a partial 
failure of consideration and that a payment which ought to have been 
appropriated to ^-he suit debt has been wrongly appropriated to another 
debt, the Court sliould not make a complete adjudication of the amount 
of debt due by applying pro-^dsions of the Act to actual figure reached 

(22) Siibbarao v. SesJiaypa, 55 L,W. 693 : (1942) 2 MX.J. 561 : (1942) 
M.W.N. 69H ; 1943 M, 7 : 2fio I.C. 396. 
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after taking into account the plea of failure of consideration or 

mis-application of payments. ^ 3 

Suh-s. (3).— All parties necessary to be impleaded to a suit for 
recovery of debt shall be impleaded to the application. Thus accord- 
ing to 0. 34:, r. 1 of O.P.C., all persons interested in the right of redemp- 
tiori or in the mortgage-security shall be joined to an application 
under this section. 

Sul)-s. (5)~This is new and not covered by rules framed under 
S. 28 of the Act. This enables the creditor to be granted a decree on 
his paying the requisite court fee. 

Sub-S. (6) — This provision for addition of the court fee to the 
decreed amount is only a consequential provision made for inclusion 
of costs. 

Sub-'S. (7)— The debtor is entitled to get a certificate as to the 
discharge of the debt on his depositing into Court the declared or 
decreed amount together with costs. 

Sub-s. (8) — This clause makes procedure laid in C.P.C. for trial 
of suits applicable, as far as it can be, to the applications under this 
section. 

Dismissal for default. — When the petitioner does not appear after 
the Advocate reports no instructions on adjournment being refused, 
the Court should apply the provisions of 0. 9, r. 8 of C.P.C. and dismiss 
the petition. The Court has no power to make an order as though on 
merits in the absence of petitioner and give a declaration of the amount 
due under the debt. When an application is made to scale down the 
debt, a judicial enquiry must be made and the procedure in the Code 
of Civil Procedure for trial of suit shall, as far as may be, apply to 
applications imder 8. 19-A. 

Sub-s. (9) — This clause precludes the entertainment of suits by 
creditors for recovery of the debts during the pendency of applications 
under this section by the debtors. The rule 8 which hitherto applied, 
precludes the sustainability of the application *after the filing of the 
suit by, the creditor. Purther a suit is prohibited after the Court 
passed an order under sub-S. 4 (a). Where the amount clue on mort- 
gage was determined under the rules framed under the Act by debtor*s 
application and subsequently after insertion of 8. 19-A, suit is filed by 
mortgagee for recovery of the amount as determined. Right of suing 
which the mortgagee had, prior to the Amendment Act, is not extin- 
guished by it, and the contention that it was open to mortgagee 
to avail himself of the new provisions of 8. 19-A and that accord- 
ingly he was precluded under sub-8. (9) fiom inaintaining the suit is 
unsustainable 

(23) CJherdrahaUidher Sm v. Nagapoiha Rao, 57 L.W. 283 1 (1944) 2 M.L.J. 
229 : 1944 M.W.N. 269 : 1944 M. 369 (1) : 221 1.0. 41. 

(24) Gwiiviah v. Munummal A.A.O. 382/46 ; 60L,W, (S.B.C.) 102 : (1947) 
2 MX.J. (lff.R,0.) 38 : (Bell and Grovindarajaohary, JJ.) 

.(26) JE‘amifcayar T. ii/er, 69 L.W. 147: (1946) 

1M.L.J. 186: 1946 M.W.N. 162: 1946 M. 336. 
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Sub-s« (10)— This makes provision for excluding the period of 
pendency of the application by debtor in computing the period of limita- 
tion prescribed for a suit for the recovery of the debt, as it is just and 
reasonable, that creditor should be given that further period during 
which he is debarred from filing the suit by virtue of sub-S. 9, clause (^). 

Compensation money not to be deducted. — Compensation money in 
respect of acquisition of part of hypotheca paid into Court in execution 
of money decree is not deductible from the mortgage.^® 

Saving of certain orders. — S. 4 of the Amendment Act XV of 1943 
saves orders passed by a Court before the commencement of the Act, i.e., 
4r-8-1943, dismissing applications for declaration of the debt due to a 
creditor and as to its discharge on the ground, that a suit for recovery of 
the debt was filed, from being questioned or reopened in any Court. 

Retrospective Effect. — S. 5 of the Amendment Act gives retros- 
pective effect to the amendment as from 27-10-1939. The passing of 
Amendment Act, even though it changes the law with retrospective 
effect, is not a sufficient reason for re-opening matters which have 
already been decided on the basis of the law as it stood before amend- 
ment. 

Refund of Courjifee paid on plaints in suits* filed for recovery of 
debt filed in ignoralKe of an application filed under the Act.— When a 
suit is filed for recovery of a debt in ignorance of an application filed 
earlier for declaration of the amount of debt due, under sub-S. (1) of 
S. 19-A of the Act, and the suit is rejected in pursuance of sub-S.* (9), 
the value of the stamp on the plaint shall be refunded on presentation 
of an application before the Collector of the district in which the Court 
that rejected the suit is situated together with a certificate from the 
Judge or Officer who dismissed the suit that it was dismissed under the 
circumstances above described. 

20. Every Court executing a decree passed against 
a person entitled to tne benefits of 
prooeJdingl tMs Act, shall, on application, stay 

the proceedings until the Court which 
passed the decree has passed orders on an application 
made or to be made under S. 19 ; 

Provided that where within 60 days after the applica- 
tion for stay has been granted the judgment-debtor does 
not apply to the Court which passed the decree for relief 
under S. 19 or where an application has been so made 
and is rejected, the decree shall be executed as it stands, 

(26) In, re Vasudevm, 57 L.W. 20 : (1944) 1 M.L.J. 16 : 1944 M-W-H. SO : 
1944 M. 238. 

(27) G.O. No. 2965, Home, dated 13-11-1943, in notification No. 1373 in 
the Fort St. George Gazette, Part I, page 1049, dated 7-12-1943. 
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notwithstanding anything contained in this Act to the 
contrary, 

Explamtion . — The expression 'the Court which 
passed the decree’ shall have the same meaning as in 
the Code of Civil Procedure, 1908. 

NOTES 

Section 20 applies to persons entitled to the benefits of Act— 

Under S. 20 the Court has to be satisfied that the applicant is entitled 
to the benefits of the Act. If, on the materials adduced, the Court is 
not so satisfied, the dismissal of the application vrould be the correct 
order, ^ ® The Court is bound, if it is satisfied that the person making the 
application is entitled to the benefits of the Act, to stay the execution 
proceedings in order to give the judgment-debtor an opportunity to 
have the decree modified by the Court which passed it. If an applica- 
tion is not put in within 60 days or an application under S. 19 is dis- 
missed, the Court can proceed with the execution proceedings.®^ 


ILLUSTRATION 

Where a decree’ is against a joint family ||s such which owns 
property assessed to house-tax on the basis of aiBannual rental value 
exceeding Rs. 600 within two years preceding 1-10-1937, no member 
of it can be separately held to be an agriculturist. An application 
under 8. 20 does not lie.^® 


Section 20, Explanation. — Section 37 of the Code of Civil Proce- 
dure defines the Court which passed a decree as follows The 
expression ** Court which passed a decree ” or words to that effect, 
shall, in relation to the execution of decrees, unless there is anything 
repugnant in the subject or context, be deemed to include, (a) where 
the decree to be executed has been passed in the exercise of appellate 
jurisdiction, the Court of first instance, and (b) where the Court of 
first instance has ceased to exist or have jurisdiction to execute it, the 
Court which, if the suit wherein the decree was passed was instituted 
at the time of making the application for the execution of the decree^ 
would have jurisdiction to try such suit 


Scope of the enquiry is summary. — The enquiry contemplated by 
8. *20 is an enquiry of summary kind and all that is necessary is that the 
applicant should show the Court that prima fade he is entitled to the 
Res judicata. benefits of the Aot.»i On the question 

whether the debtor is an agriculturist within 
the meaning of 8. 19, an order under S. 20 which is of summary nature 


y-vT Mark&tidmoara Swami v. SatU Baju, tO.R.P. 1838/39), (1941) 1 M.L.J. 
(N.R.C.) 66. 


(29) (C.R.P. 490/1939), (1940) I M.L.J. (N.R.O.) 29. 

(30) (C.R.P. 1146/1939), 60 L.W. (S-R.C.) 8. 

(31) Smminatha Odayar v. Srinivasu I>/er, 60 L.W. 411 : (1939) 2 M.L.J. 

495 ; 1939 M.W.lsL 910 : 1939 942. 
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does not operate as res jtidicata, and hence an independent enquiry 
should be made on that question in an application under S. 19*®* 

Proceedings in execution. — Only proceedings in execution will 
be stayed under S. 20. 

ILLUSTRATIONS 

yl) In execution of a simple money decree the judgment-debtor’s 
properties were purchased before 1-10-1937 by the decree-holder and 
the sale was confirmed after 1-10-1937. An application to scale down 
the amount after setting aside the sale is filed. Another application 
to stay delivery is filed. As execution is not at an end until delivery 
is actually effected, S. 20 is applioable not only to a case arising under 
S. 19 but also S. 23.®* 

(2) Where an order appointing a receiver is made in a suit and 
not in execution it cannot be stayed in pursuance of an application 
under S. 20.®^ 

(3) The fact that an application by a judgment-debtor under 
S. 20 has been filed, does not prevent the Court, at the instance of the 
decree-holder, from passing an order under 0. 21, r. 43, Civil Procedure 
Code, directing the property to be sold and the proceeds deposited into 
Court on the ground that the property is liable to decay.®® 

(4) Proceedings under 0. 21, r. 90 are proceedings in execution 
necessarily to be stayed when an order under S. 20 has been passed 
until disposal of a pending application under S. 19. The fact that a 
sale held before 1-10-1937 cannot be set aside under Act does not justify 
the Court in going on with proceedings relating to such sale, when all 
execution proceedings have been stayed.®® 

(5) A decree holder was given leave to bid and set off a sale in 
execution held after the Act. Before the sale was confirmed the judg- 
ment-debtor filed apphcations under Ss. 19 and 20 and in due course 
stay was ordered. In spite of the stay, the debtor was permitted to 
give up the balance due under the decree, and record satisfaction by 
reason of the sale and petition under S. 19 was dismissed on the ground 
that there was no longer a decree debt subsisting. It was held by the 
High Court that when the execution proceedings were stayed and 
peititon under S, 19 was filed at the time when there is a subsisting 
decree debt, the Court is obliged to apply the procedure laid down 
in S. 19 and scaled down that decree. Though there is no procedure 
for setting aside the sale held after the Act came into force, sale cannot 

(32) Sobhanadri Apparao v. Venkata Appayya Boo, (C.R.P. 2042/1939) 
53 L.W. (S.R.C.) 60 : (1941) 1 M.L.J. (N.R.C.) 54: 4941 M.W.N. (N.R.G.) 52 (2). 

(33) I^kshmina/rasimJui JRao v. Munnayya, 52 L.W. 244 : (1940) 2 M.L.J'. 
234 : 1940 M.W.N. 760(1). 

(34) (O.R.P, 793/1938), (1938) 2 (N.R.C.) 62. 

(35) Venkatappayya Badx^J^ima Mao, (C.R.P. 971/1938), 52 L.W. (S.R.C.) 
82 : (1940) 2 M.L.J. (N.R.C.) 87. 

(36) Velayiidha Mnddli v. Chengama Naidn, 55 L.W< 531 : (1942) 2 M.Ii. J. 
811 : 1942 MW.Nr. 550 ; 1942 M. 727. 
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be confirmed regardless of tlie effect of tlie scaling down of the applica- 
tion. If the scaling down results in the decree debt being reduced to 
something below the purchase price, the debtor purchaser will have to 
put into the Court the balance before the sale is confirmed. If, instead, 
he elects to have the sale set aside that is his own business. The Court 
has no power to treat as satisfied the decree which at the time of staj" 
was satisfied and allow the set off to be completed on the basis of the 
decree which the Court had to scale down.®"^ 

Who can apply. — Any person entitled to the benefits of the Aot 
against whom the decree is being* executed can apply under 8. 20 for 
staying the proceedings, notwithstanding the fact that he is in any 
manner liable either personally or on account of possession of the 
properties.®® - 

ILLU8TMAT10N 

Even though the decree was passed against the father, son must 
be deemed to be a party thereto by reason of his interest in the family 
properties having been represented by father as manager and he can 
apply for staying execution proceedings.®® 

A mortgage decree had been passed against the joint family to 
which petitioner belonged but on the date of the decree petitioner was 
not born. Negativing the contention that an order for stay can only 
be granted to a person party to a decree, Has Lordship Happel, J., held 
that S. 20 refers to a decree passed against a person entitled to the 
benefits of the Act, and as the petitioner is entitled to the benefits 
of S. 19, his application for stay must be granted.^® 

Insolvent can apply. — The equity of redemption in certain pro- 
perties was advertised for sale by Official Receiver. The insolvent 
filed an application on 14r-9--1938 without impleading Official Receiver^ 
for a declaration that he is an agriculturist and that his debts should 
be scaled down. On 27-9-1938, he applied for a stay of sale under 
S. 20. The stay was refused and the sale was held on 29-7-1938. 
The insolvent filed an application under S. 68 of the Provincial Insol- 
vency Act to set aside the sale. The Insolvency Court held that the 
application was not maintainable in Law as the insolvent cannot be a 
person aggrieved within the meaning of 8. 68.“*^ Though it is desir- 
able that Official Receiver be made a party to such applications, the 
proceedings are not void owing to non-joinder of Official Receiver 
thereto.*® 

(37) Periaperumal Ammal v. VMhami Eeddi (1942) 2 M.L.J. (484) : 1943 

M. 25: 205 1.0. 631. \ t o 

(38) Yasantarao v. Narayanaswami Ayyar, 50 L.W. 636 : (1939) 2 M.L.J. 
745 : 1939 M.WJST. 1077 : 1940 M. 95. 

(39) Ffl«iw«ar(w V, iVami/awaswami Ayyar, 50 L.W. 636: (1939) 2 M-L.T. 
746 : 1930 M.W.N. 1077 : 1940 M. 95. 

(40) Hcurmih v. BJwivarmayana, 61 L.W. 631 : (1948) 2 M.L. J. 164. 

(41) KrUhna Bmyr. 0,R., East QoAavari, 64 L.W. 613: (1941)2 M.L.J. 

690 : 1941 M.W.N. 947 : 1942 M. 254. ^ 

(42) SiwcsrowaTi v. PcAaniswaim, 67 L.W. 334 : (1944) 1 M.L.J. 427 : 1944 
:M. 465 : 1946 M, 188 (LL.R.) 



S. 20J 


Procedure am Miscellaneous 


161 


Successive applications. — Where an application under S. 20 has 
been filed by a judgment-debtor for stay of execution on the representa- 
tion that an application under S. 19 will be filed by him afterwards, 
and even though stay is granted, the judgment-debtor did not file 
within time an application under S. 19 but subsequently his son filed 
two apphoations one under S. 20 and another under 8. 19. When an 
application under S. 20 has been granted, a subsequent application 
by another of his family under S. 20 is not maintainable. Any 
member of the family *’ in S. 19 means only one of the members 
of the faniily on behalf of all its members and cannot be construed 
as entitling every member of the family to file an application in 
succession.*® There cannot be a number of successive applications 
for stay under S. 20 by the different debtors. There shall be only 
one stay of which all the judgment-debtors should take advantage 
simultaneously. The proviso to S. 20 appears to contemplate only 
one application to enable any one of the judgment-debtors to apply 
under S. 19.** 

Successive applications, — Judgment-debtor obtained stay under 
8. 20 and on the last day of limitation filed an application under 8. 19 
which was rejected as not being duly signed and verified. Some five 
months later his son came forward with the present application under 
8. 19. The incompetent application by father must be regarded as no 
appUoation at all, and there remaining a stay obtained by father who 
must be regarded as representing the family for the purpose and no 
application at under 8. 19 having been filed in time, the present applica- 
tion should be rejected as barred.* ^ Whether an execution proceed- 
ing is taken in the Court which passed the decree or in some other Court, 
if a stay is ordered under 8. 20, an application for relief by judgment- 
debtor under 8. 19 must be filed within 60 days of order and the 
fact that the application under S. 20 was filed by junior member 
and application under 8. 19 by manager of a joint family would not 
take away the bar of 8. 20-*®. 

Co-judgment-debtoni. — There is nothing in 8. 19 or 8.. 20 which 
compels all the co-judgment-debtors who have claims as agriculturists 
to join in an appHcation for stay ox scaling down filed by another judg- 
ment-debtor as it is quite possible for the case of a judgment-debtor 
who has not joined in that application being different entitling him 
to apply separately for the relief under the Act.*"^ 

(43) Gaja Go;pireddi v. Pulla Ramireddlf 49 L.W. 620 : (1939) 1 M.L.J. 888 ; 

1939 M-W-N. 441: 1939 M. 500: I.L.R. 1939 M. 530: 183 LC. 865; Sundara 
Beddiar v. Alagappa Chettiar, 62 L.W. 431 (1) ; (1940) 2 M.L.J. 466 : 1940 M.W.N. 
961 : 1941 M. 100 (2) ; Govindcb Mvdali v. Svhbaraya Ayyar, (O.R.P. 1786/1939), 
(1941) 1 (N.R.O.) 43. 

(44) Venhatachariar v. Srinivasa Varadtichariart (O.R.P. 576/1939), (1941) 
1 M.L.J. (N.R.O.) 37 : 1941 M.W.N. (N.R.O.) 27. 

(45) C.R.P. 383/43, 54 L.W. (S.R.C.) 2. 

(46) Sankaram NamUsan v, Thachwntayya Kaimal, 58 L.W. 632 : (1945) 
2M.L.J. 636: 1946 M.W.N. 754 : 1946 M. 168, 

(47) Nagasundaram v. Mathurbhootam, 5^ L.W. 168 : (1941) 1 M.LJ*. 218 ; 
1941 M.W.N. 204 (1) : 1941 M. 566. 
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Proviso. — The proviso implies that the judgment-debtor woultl 
be debarred from making an application under S. 19 both in the oasefe 
where he fails to apply within 60 days of the grant of stay, and where 
an apph'cation is made and rejected. 

Limitatioil. — If the period mentioned in 8. 20 expires on a day 
when the Court is closed, the application under S. 19 may be made 
on the day on which the Court re-opens. “ Section 29 of the Indian 
Limitation Act applies, inter alia^ S. 4 to a special or local law unless 
such law expressly excludes S. 4. So long as a debt is enforceable, 
a debtor has a right to apply at any time for scaling down, except in 
the crroumstances contemplated by S. 20. In such circumstances 
there is the ordinary period of limitation.” Even if the period of 
60 days be not regarded as a period of limitation for an application 
(under S. 19) the result would be the same. His right to apply must be 
taken to accrue de die in diem. His application would thus be a pro- 
ceeding to which S. 11 of the Madras General Clauses Act applies. 
Under this section the petitioner was clearly entitled to make his 
application on the re-opening day of the lower Court after summer 
holidays.”^® The period of limitation prescribed in the proviso begins 
to run with the grant of the stay and the question of limitation does not 
arise when there is no grant of stay,^ ® 

Period cannot he extended.— The order of the District Munsiff 
in disposing of the stay application under S. 20 by noting that execu- 
tion is stayed for two months will not extend the period from 60 days 
to 2 months, within which an application under S. 19 should be filed. 

Delay in filing appHcation under S. 19.— Section 5 of the Indian 
Limitation Act does not apply to this Act and so, when an application 
under S. 19 is filed after 60 days, the delay cannot be excused.®^ 

The purpose of S. 20 is to give judgment-debtor a chance of making 
an appUeation under S. 19, where no apphoation for scaling down has 
been made even long after the filing of application under 8. 20 for stay 
and the debtor prefers to go on prosecuting his application for stay 
alone, the High Court will not interfere with an order dismissing stay 
application®®. 

Delay, no excuse: no waiver.— That the execution of the decree had 
been prevented by considerable delay in deciding the petition pre- 
ferred under 0. 21, i. 90 of C.P.C. is no ground, for refusing stay to 
which the debtor is entitled under S. 20. The confirmation of sale 
after the Act came into force would render the application to be filed 


(48) Kumarasmmi PiUai v. Tiruvengadatha Ayyangar, 49 L.W. 762 : (1939) 
3 M.L.J. 308 *. 1939 M.W.N. 621 : 1939 M. 613 : I.L.r7 1939 M. 886. 

(49) SaraawatU Ammal v. Arhusa Sdheb, 63 L.W. 227 : (1941) 1 M.L.J. 296 : 

1941 M.W.N. 270; 1941 M. 433; Hanumamiha Sao v. Bmamvm, (C.R.P. 766/ 
1941), (1941) 1 M.L.J. (N.R.C.) 76. ^ 

(60) Veera Mvihu PadayacM v. SivaamlBara Mudaliar, (C.R.P. 1104/1939), 

(1940) 2 M.L.J. (N,B.C.) 29. ' ' 

(61) (C.R.P. 623/1939), 60 L.W. (S.R.C.) 79. 

(62) Ikmaauocmy Padayaehi, in re O.R.P. 

<N.R.C.) 49. 


1944/41, (1941) 2 
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under S. 19 infructuous and therefore stay should be granted.^* The 
Act does not compel a judgment-debtor to make an application, for 
stay of an execution at an early stage and simply because he failed 
to ask for stay in prior execution application, he cannot be deemed to 
have waived his rights to apply later. He can make his application 
at any stage and even though it be made not in good faith, the terms 
of S. 20 leave no discretion to the Court to reject or make a 
conditional order. 

Execution, of decree as it stands* — Whereafter. stay was granted 
under S. 20, nothing^as done for more than a year by judgment-debtor 
to get the decree scaled down, but subsequently an application 
by him imder S. 19, the decree was amended in spite of opposition 
of the debtor. After such amendment, it is not open to debtor to. 
execute the decree as it stands. Words “ the decree shall be executed 
as it stands ** have reference to the frame of the decree at the time 
of execution, having regard to any changes it might have undergone 
in the trial court, and not to the frame of the decree as it stood 
at the time of stay order, 

Conduct of judgment-debtor immaterial* — ^Wheie an execution 
sale held on 17-3-1938 was set aside on an application presented by 
judgment-debtor under 8. 23 on 28-4r-1938 and he did nothing in the 
matter till a year later when he'applied for stay of sale under S. 20 
when debtor again brought the property to sale. Under 8. 20 Court 
has no discretion to refuse stay on the ground that the conduct of the 
judgment-debtor has been obstructive or to impose conditions for 
granting stay.®® 

Calculation of 60 days* — On a mortgage of 1931, the appellant 
obtained a mortgage decree against the respondent on 20-7-1935. 
On 15-7-1940 during the pendency of a execution application the 
judgment-debtor applied under 8. 20 for a stay of execution proceed- 
ings and on 17-7-1940, the Court passed a order of ad interim stay 
pending the hearing of the application under 8. 20. The application 
was heard on 25-7-1940 when an order for stay was passed under 8. 20. 
The application under 8. 19 filed on 23-9-1940 is within time as it is 
within 60 days from 25-7-1940 when the order for stay was passed, 
though the mterim order was passed more than 60 days Wore it.®^ 

Interim stay* — ^The procedure of executing Court in granting an 
mterim stay foUowed by an absolute order is not contemplated by 

(53) Padmandbhu v. Naraaimhan, C.R.P. 132/41, (1941) 2 MX.J. (X.31.C.) 
48 (1). 

(54) Sambanda Chett.y v. ^fvthu Ghetty, 55 L.W. 251 : (1942) 1 M.L.J. 335 : 
1942 M. 185; 1942 M. 398 (1). 

(55) Chinnastoami Chetty v. Panathiak Cheity. 55 L.'NV. 718 (2) : (1942) 
2 M.L.J, 589 : 1942 M.W.N. 694 : 1942 M. 757. 

(56) Dharmayya v. Yenadi Seddi, 55 L.W. 721 : (1942 i 2 M.L.J. 585; 1942 
Mad. 731 : 1942 M.W.N. 664. 

(57) ^iimraman V. Palaniawamy, 67 L.W. 334: (1944) 1 427: 1944 

M.W.N. 410 : 1944 U. 455 : 1. L.R. 1946 M. 188. 
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S, 20 and Hence once a stay has been granted, limitation for 
Application under S. 19 will begin to run.® ® 

Re-presentation*— Where a petition has been filed within the 
period fixed by 8. 20 the fact that the period has been exceeded by 
delay in re-presenting the petition, is no ground for dismissing it if 
there is sufficient explanation of the delay in re- presentation,®® 


Dismissal for default. — Dismissal of an application under 
8. 20 for default can only have the effect of deciding that ho stay 
is to be granted,®® but does not amount to a binding adjudication 
that the applicant is not entitled to the benefits of the Act. An 
application under S. 20 is heard by executing Court whereas an 
^p lication under S. 19 is heard by a Dourt which passed the decree. 
V^en an applicant allows his application under S. 20 to be dismissed 
ifor default, he is clearly abandoning only his right to a stay.” So 
8. 20 does not contemplate any final decision on the question of 
the right of the applicant to«pply under 8. 19. That abandonment 
may be due to many causes apart from the Act. It is impossible 
to hold that when an agrioulturist allows his application under 
S, 20 to be dismissed because it is not necessary, such a dismissal 
would bat a substantive application under 8. 19.®^ 

“ Rejected ” Rejected ” means rejection on any ground what- 
ever including default of appearance. ® ^ 

Procedure for Decree holder*— The procedure under 8. 20 is open to 
a decree holder as much as to a judgment-debtor as the procedure 
under 8. 19 is open either to debtor or judgment-debtor. ®® 


Court passing decree transferred to another province.— Both the 
p»liminary and final decrees on the basis of mortgage deed were 
passed by Sub-Judge, Berhampore. A portion of the Ganjam District 
was transferred to and formed part of the newly constituted province 
of Orissa, and the Sub-Judge’s Court at Berhampore was in the area 
go transferred. The remaining portion was made a part of Vizaga- 
patam district and retained in the Madras Province. All the properties 
(severed by the final decree were situated within the area retained 
in Madias Presidency and feU within the jurisdiction of Sub-Judge’s 
Court at Chicaoole. The Court of Sub-Ju^e at Chica(M)le must be, 
for purposes of new and independent applications and which are not 
those of execution, in view of the transfer of the area in which the 


(58) Nataraja Ghtamani v, SivMundu QramanL 55 HW. 844; (1942) 
2 M.L.J. 424 ; 1942 M.W.N, 790 : 1942 M. 729. 

(69) (C.B.P. 880/1939), 60 L.W. (S.R.C.) 82. 

(^) S^mtirmTUha Rao v. Saaavayya, (O.R.P. 766/1941), (1941) 1 

227 ; (i94i) i 

afte a 1941 m:.w.n. 270 *. 1941 m. 433. 


(02$ VmkataavryamroyaTUi v. &yhhayya» 68 L.W. 631 s (1946 

2 mjJ. 374 ; 1946 709 : (1) 1946 M. 78 ; 223 1.C. 

(03) B*0hayyf» ^owmwndarA, O.R.P. 1476/40, 56 L.W. (S,R.O.) 17 (9) (6). 
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mortgaged properties are situate, regarded to be tie Court to whicb 
tke business of the Coi^ of Sub-Judge of Berhampore was transferred 
and application under fl. 19 should be made to the Court of Sub-Ju^e 
at Chicacole, The Court of Sub- Judge, Berhampore, is not competent 
to deal "with such an application and if the execution proceedings are 
pen^g in the Court of Sub- Judge, Berhampore, application under 
S. 20 can be properly made to it as it is to be made in a pending proceed- 
ing m execution. « ^ 

No notice to the decre^holder necessary.-—'' A reading of S. 20 
by itself seems to us to indicate clearly that the only question which 
arises under that section is a question between the executing Court 
and the applicant and not a question between the parties to the 
decree.*’ The Court can stay the execution proceedings without 
notice to the decree-holder/*®* 

Appeal or Revision. — As the question under S. 20 is one between 
tile Court and the applicant and not one between the parties within 
the meaning of S. 47, no appeal lies from an order refusing to stay 
execution of the decree.®® No appeal lies against an order passed 
under S. 20.®^ Hence only revision lies against the orders nndef 
S. 20. A stay under S. 20 operates until the Court which passed 
"the decree has passed orders on an application to be under S. 19,- 
and when the later application is £smissed, that automatically 
vacates the stay. An appeal before Madras Act XV of 1943 came 
into force, being incompetent under the Act as it stood then, would 
not become competent by reason of the said Act XV of 1943 pro- 
viding for an appeal having come into force prior to disposal of the 
appeal. ®® There is no right of appeal from the order dismissing 
the application. ®®. 

Order dismissing stay petition on the groimd that judgment- 
debtor is not an agriculturist relates to execution, discharge or 
satisfaction of a decree within the meaning of S. 47, C.P.O. and an 
appeal lies under S. 96, C.P.C. 

Application by minor. — As the application under S. 19 is not 
-one for execution a minor judgment-debtor cannot get the benejB.t 
of extension of the period withm which he has to apply under S. 19 
(i.e.) 60 days, under S. 6 of the Indian Limitation Act. 

(64) Narasimharaju t. JBHndavan (1943) 2 M.L.J. 31 : 1944 H. 617. 

(65) SwaminaJtha Odayar r. Srinivasa Iyer, 50 L.W. 411 : (1930) % M.L.J. 
496 : 1939 M.W.N. 910 ; 1939 M. 942. 

(66) Srmminadha Odayar V, Srinivasa Iyer, 60 L.W. 411 : (1939) 2 M.L.L 
495 : 1939 M.W.N. 910 ; 1939 M. 942. 

(67) (C.M.A. 349/1939 and O.B.P. 1416/1939), 53 L.W. (S.R.C.) 82. 

(68) Abdul Kasah JRowIher Y. Abdul Mahim Eowther 68 L.W. 216; (1945) 
1 M.L. J. 480 : 1945 M. 304. 

(69) Erram Eeddi r, Surappa 55 L.W. 167; (1942) 1 3d:.L.J. 314: 1942 
M.W.N. 141 : 1942 M. 418. 

(70) Adaihappa Chettiar -7, Ghandraaehlma Thwar, 61 L.W. 52: (1943) 
1 1I.L.J. 41 ; 1948 M.W.N. 15 ; 1948 P.O. 2. 
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21. (1) Nothing contained in this Act shall apply 
to the debts payable by any person 
^ adjudicated an insolvent, 

if, prior to the coming into force of 
this Act, a dividend has been declared out of his assets. 

[If a dividend has not been so declared, this 
Act shall apply to the debts payable 
hy such person if he would have been 
an agricmturist within the meaning 
of this Act but for his adjudication in insolvency.] 

(2) If a dividend has not been so declared, the 

Court shall, on application made by 

insolvent debtor, the Official Assignee 
Actxxniofiws. Becdrei in whom the 

property of such debtor has vested or any other person 
interested, apply the provisions of this Act to the debts 
payable by the insolvent debtor if he would have been 
an agnculturist within the meaning of this Act but for 
his adjudication in insolvency. 

(3) If the application aforesaid is not made by the 
Official Assignee or Official Beceiver, he shall be im- 
pleaded as a party thereto. 

NOTES 

The Select Committee’s observatioiiB in lespeot of this section 
ue: — ^“This danse refers to adjudicatioim in insolvency. The 
Committee thinhs that the benefits of this measure should be 
extended to debtors against whom an order of adjudication has 
been made but where assets have not yet been districted. 

Eot various reasons, an agiicnlturist might be taken to the 
Insolvency Courts and to exclude him from the benefits of the 
Bill, till a final dividend was declared, was not fair. The scaling 
down of such debts would also benefit the creditors to some extent.” 


Old Law The 2nd pi^ of the seelion.— “ If a dividend has 
not been declared but for his adjudication ” is added by an amend- 
ment on account of the fact than an agriculturist on his adjudication 
would cease to be on agriculturist, having no property at all all his 
property havmg become vested in the Offidal Beceiver or the Official 
Asognee as the case may he. 

. This second part of the section is deleted and sub-seotion 2 is 
■ substituted in its place by the Amendment Act of 194=8. This enables 
•griouIfairiBt insolvents to apply for sealing down of debt proved in 



«. 21 ] 


FbOOEDUBE MlSOBLUaiEOirS 


167 


Deelaratlon of Dividend. — The section confers the benefit® 
‘Of the Act on an insolvent, if a dividend has not been declared 
^ut of his assets. K the assets are distributed in on^ dividend, 
there is no difficulty in applying the section. But when there are 
more dividends than one declared, the language presents a difficult 
question whether this section contemplates first dividend or the 
mial dividend. . The words “ out of his assets ” furnish a clue to 
the meaning of the word “ dividend.’^ The words “ out of his 
assets mean the whole assets and not merely a part thereof and 
so the dividend must be construed as final dividend. If a final 
dividend is declared when the distribution is completed, the 
.insolvent ordinarily gets discharged and there would be no debts 
and consequently no need for applying for relief under the Act. 

Annulment of insolvency* — On an insolvency petition filed 
‘On 6 - 7 -I 932 a debtor was adjudicated insolvent four months 
later. The insolvency was not prosecuted and on 1-11-1938 the 
-adjudication was annulled and under S. 37 of Provincial Insolvency Act 
the properties were directed to vest in Official Receiver. In 1939, 
the debtor filed an application for review of the order and also 
prayed for scaling dowa the debt due to a creditor. The creditor 
had filed a suit with the leave of insolvency court on 21-11-1939 
wherein also the debtor pleaded that he was entitled to relief under 
the Act. The right to scaling down was negatived by trial court 
on the ground that the debtor had no saleable interest in agricultural 
land on 1-10-1937 and that by reason of the annulment of insolvency* 
he was not entitled to call in aid S. 21 and the suit was decreed. 
The estate having vested in Official Receiver, the debtor was not an 
agriculturist on 1-10-1937 or on date of commencement of Act. 
He cannot get relief under Act unless he comes under S. 21 for 
which it is necessary that the debtor should be an insolvent at the 
time of application. The annulment relegates the debtor to 
.a position which he occupied before adjudication except in so far 
as vesting order places the residue of property at the disposition 
4 >f the appointee for the benefit of creditors.^ ^ 

Discharge.— When, even after discharge, properties of insolvent 
continue to vest in Official Receiver for satisfying the debts proved 
in the insolvency, the debtor insolvent cannot claim scaling down 
of debt under Act so as to relieve the burden on estate in the hands 
of Official Receiver ’ ^ 

Insolvent’s Interest alienated.— Where long before coming into 
force of the Act, a debtor had alienated all her properties and had 
been adjudicated insolvent, it cannot be said that she would have 
.been an agriculturist but for her adjudication in insolvency so as 
to bring into force S. 21. The mere fact that in 194:1 Official 

(71) Venkataraimyya v. Pwndarihahlmiu, 65 L,W. 242 ; (1942) I H.L.J. 491 ; 

1942 M. 623: 1942 M.W.N. 279. , ^ ^ ^ 

(72) /SoTnaaundaram v. Official Receiver, South Arcot 59 L. W. 607 : (1946) 
5 M.L.J. 209 : 1946 M.W.N. 594 : 1947 M. 95. 
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Receiver was able to get the alienations set aside for the benefit 
of creditors will not create a retrospective saleable interest in 
insolvency which could b6 presumed to have been vested in Receiver 
throughout "the period of insolvency.^® 

Sulhsection (3). — This is newly added by the Amendment Act 
TYTTT of 1948 for the purpose of compelling the impleading of 
Oflacial Receiver or Assignee as a party to the application. 

Insolvency of one of the debtors.— If a debt is payable by more 
than one person, the insolvency of one cannot deprive the other 
person liable for the debt of his right to apply’ for relief under the 
Act if he otherwise satisfies the provisions of this Act.’^ 

ILLUSTRATIONS 

(1) Where a decree is against the father as manager of joint 
family, the son must be deemed to be a party thereto and declaration 
of dividend in father*s insolvency does not render the said applicaticm 
incompetent in as much as the son continued to be the debtor to the 
extent of his property.^ ® 

(2) The purchaser of the insolvent’s property subject to the 
mortgage created by the insolvent, can apply for benefits of the Act 
if he is an agrioultumt.^® 

Official Receiver a necessary party.— Section 21 in its plain terms 
contemplates an application by a person who would have been an 
agriculturist but for Ms adjudication, and to such an application by 
the insolvent, the Official Receiver in whom the estate vests shouM 
be impleaded as a pariy.^ ^ 

22. Where, in execution of any decree, any movable 
property of an agriculturist has been 
SpeoW ptovi^ itt 0,1 or after the 1st October, 1957, 

the oaM of oertm ffiuea . .11. 1 x x-l 

of moTehie property, any judgment-debtor may apply to the 
Court for an order that the provisions 
of S. 8 or 9, as the case may be and of Ss. 11 and 12 
be applied to the decree, and the Court, shall, if satisfied 
that me applicant is an agriculturist entitled to the bene- 
fits of those sections, apply the same and order the decree- 

(73) FenlatiuuSlanima t. Sdtyanmroyanamurihi, C.B.P. 692/42, (1948) 

2H.L.J. (N.It.C.) 9(4). 

(74) FoMnAarao t. Nara^anuuuxmi Ayyar, 66 nw. 6SS : (1939) 2 M.li. J. 
la : 1939 M.W.N. 1077 : 1940 M. 96. 

(76) BhonuiU T. Offieial Beetiver, West Tanjore, 63 L.W. 89 : (1941) 1 K.lkJ. 
407 : 1941 BI.W.n. W sad yide Vtuantha Bao y. Norayematwami Ayyar, 60' 
nw. 036 : (1930) 2 lUa. 746 : 1639 lI.W.Iir. 1077 : 1940 If. 96. 

(70) Bwyt M o m yaaa y. Bamamma, 62 L.W. 301 s (1640) 2 201 : 

lOfftlLWJS. 8S1 : 1940 U. 808 ; SrObaragudw y. Scmamn, 63 L.W. 220 : (1941) 
1 H.L J. 304 : 1941 101 (1) : 1941 M. 491. 

. (77). JifinHMtt*. Jytagar y. Btnnivetra OketBor, IhW. 106: (1041) 
1 H,W. 197 : 1941 ILWJI. 271 : 1041 U. 487. 
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liolder to refcmd any sum leceived by Mm on or after Urn 
1st October, 1937, in excess of tlsbc amount to wMcb be 
would have been entitled if tbe property bad not be» 
sold: 

^ Provided that no such order shall be made withoni 
notice to the decree-holder and without affording ham 
an opportunity to be heard in the matter. 

NOTES 

Scope. — ^This section has been enacted to help the judgment- 
debtors against sales in execution 'vrhich the decree-holders have 
caused to be made after 1-1Q--1937 so as to knock away the propertj 
after the publication of the Bill. The right to relief tmaer this section 
by reason of the sale of movable property and the right to refund exists 
only for the excess amount realised by the sale. 

In order to invoke the application of this section there must be a 
subsisting sale. 


ILLUSTBATION 

When a debtor has deposited under 0. 21, r. 89, Oivil Procedure 
Code, the amount necessary to have the sale set aside, and this amount 
is withdrawn by the decree-holder in full satisfaction, there is no longer 
a debt to found an appHcalaon under the Act or a ^cree to be scaled 
down. No refund rf the amount can be ordered except under the 
provisions of Ss. 22 to 25 which have no application when there is no 
subsisting sale to tie set aside. The fact that the deposit was made on 
the day when the Act came into force has no bearing, when once it is 
conceded that the application was made long after the decree had been 
satisfied.’® 


23. Where in execution of any decree any immova- 
ble property, in which an agriculturist 
Sales of immovable an interest, has been sold or 

m oertam^oasesr* foreclosed on OF after the^ 1st October, 
1937, then, notwithstanding anythi^ 
contained in the Indian Limitation Act, 1908, or in 
the Code of Civil Procedure, 1908, and notwithstanding 
that the sale has been confirmed, any judgment-debtor, 
claiming to be an agriculturist entitled to the benefits 
of this Act, may apply to the Court witMn 90 days of 
the commencement of this Act to set aside the sale or 
foreclosure of the property, and the Court shall, if satisfied 
that the applicant is an agriculturist entitled to the 

(78) Thiravia Nadar v. Chella Nadar, 62 I*.W. 386 ! (1941) 1 MX 417 : 
1940 M.W JiT. 911 : 1941 M. 74 (2). 
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benefits of this Act, order the sale of foreclosure to be 
set aside, and thereupon the sale shall be deemed not to 
have taken place at all : 

Provided that no such order shall be made without 
notice to the decree-holder, the auction purchaser, and 
other persons interested in such sale or foreclosure and 
without affording them an opportunity to be heard in the 
matter. 

NOTES 

Scope.— The section applies if the following requirements are 
satisfied : — 

(A) The sale must he of immovable property in which an agricul- 
turist had an interest. 

(B) The sale must be on or after 1-10-1937, 

(C) The judgment-debtor must be an agriculturist entitled to the 
benefits of the Act. 

(B) The application must be made within 90 days of the com- 
mencement of the Act (i.e.,) 22-3-1938.’® 

A- “ The property in which an agriculturist had an interest ” 
must refer to the state of affairs at the time of sale and cannot cover a 
case in which the agriculturist had parted with his interest in the 
property sold long prior to the sale. Where the property sold belonged 
to a non-agriciiltuxist, S. 23 will have no application.®^ 

It is not the object of 8. 23 that any agriculturist debtor may get a 
sale set aside merely on the basis that in other matters, he might claim 
the benefits of the Act, when he is entitled to no benefit with respect 
to the particular liabUi^ in respect of which the sale is held. ® ^ 

ILLVSTEATIONS 

1. A judgment-debtor whose property is sold in execution does 
not cease to be its owner capable of sefling it effectively under certain 
conditions so long as he can apply to have the sale set aside, ue., till 
the expiry of thirty days from the date of sale. After the expiry of 
such period the auction purchaser can effectively sell the property 
jpurchased even in the absence of confirmation of sale by the Court and 
the judgment-debtor ceases to have any saleable interest in that pro- 
perty and cannot apply under 8. 23.®® 

(79) 8ubba Naichen v. SavaHmuthu PiUai, 62 L.W. 646 : (1941) 2 M.L.J. 
799 ! 1940 M-W-N. 1121 : 1942 M. 73 (2). 

(80) Ramona v, Katwyya^ 64 L.W. 561 : (1941) 2 M.L. J. 667 ; 1941 M.W.N. 
379 (2) : 1942 H. 102. 

• (81,) Gopothsmmy Muthuraja v. Sethturama Iyer, C.R.P. 2100/39 : 64 L.W. 

(8.R,0.) 61 ; 1941 M.W.N. (N.R.O.) 86 : (1941) 2 M,L.J. (N.R.O.) 69 (1). 

(82) RammiHmi Ayyar v. Komcimfalli Ammal, 62 L.W. 965: (1940) 
2 ILLJ. 1066; 1941 M.W.N. 176 : 1941 M. 277. 
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2. Where mortgage property has been sold in execution of the 
mortgage decree, it is not open to the mortgagor who has previoudy 
parted with the equity of redemption, to apply for setting aside the 
sale under S. 23 merely because he, as judgment-debtor, has a right to 
redeem the mortgage. Since such a mortgagor could at best get by 
redemption only a right to the return of the document with the endorse- 
ment of discharge and he is to hold it as trustee for the vendee, this right 
of the mortgagor does not amount to an interest in the property sold for 
purposes of S. 23,*® 

(3) In June 1934 a debtor attached in execution in mortgage debt 
due to judgment-debtor. On 9-10-1935, while the attachment was 
pending the judgment-debtor transferred her mortgage right to her 
daughter. In November 1937, the mortgage right was sold by the 
Court in execution and was purchased by a stranger. On 7-1-1938 
fun satisfaction of the decree was recorded. On 1^^1938 the judg- 
ment-debtor and her transferee both joined in an application under S. ^ 
to set aside the sale. The judgment-debtor was a non-agriculturist 
and her transferee an agiicultuiist. The actual judgment-debtor cannot 
apply under law. The transfer, being in disregard of attachment, is 
void against claims enforceable under the attachment, and the trans- 
feree can be ignored by the decree-holder and the execution can be 
proceeded with treating the transferor as still being the owner of the 
properties. There is therefore no property liability on part of tians- 
teee to entitle him to apply for scaling down.®* 

B. Sale after 1-10-1937. — ^The sale must be between 1-10-1937 
and 22-3-1938. S. 23 does not apply to a sale held after the Act came 
into force.*® S. 23 does not apply to sales before 1-10-1937.*® 


ILLUSTRATIONS 


1. Where a Court sale was held before 1-10-1937 and confirmed 
afterwards, the date of sale for purposes of S. 23 is the date of actual 
auction at which time the property is by operation of S. 65 of Civil 
Procedure Code vested in the purchaser by reason of subsequent confir- 
mation,®’ 


2. Where a sale was held on 9-6-1937 and was confirmed on 
12-7-1937 but the decree-holder purchaser had not taken possession 
till 11-10-1939 when applications under Ss. 19 and 23 were made, 
the application under S. 23 was barred and scaling down the decree 
cannot affect the sale which had become final.®* 


(83) Nagafajan v. Krishna Ayyar, (A.A.O. 403/1939), 63 L.W. (S.B.C.) 70 : 

^ (84) Bangamyakulu v. Oopayamma 56 L.W. 170 (2) : (1942) 1 M.L.J. 341 ; 

1942 M.wi5r. 137 : 1942 M. 323. 

(86) SesJiayya v, Venhata RaTnayya, (C.Ei.P. 684/1941) 1 M.L.J. (N.R.C.) 80. 
(S6) (O.S.A. 21/1939) 60 L-.W. (S.R.C.) 48. 

(87) Sasatjcvuya v. Manihyedarao, 52 L.W. 387 : (1940) 2 M.L.J. 840 : 1940 
H.W.N. 894 : 1941 M. 37 : (C.M.S.A. 64/1939). 62 L.W. (S.B.(3.) 9, 

(88) Veffranna v. SHwr Bakslut (O.R.P. 277/1940) (1941) 1 M.L.J. (N.R.C.) 36. 
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3. Ah execution sale was held in 1935 and a stranger purchased the 
■property. An application to set aside the sale under 0. 21, r. 90 was 
then put in and hence sale was not confirmed. The application was 
still pending when the Act came into force in 1938. The judgment- 
debtor applied for scaling down the decree amount and it was reduced. 
Thereupon he deposited the reduced amount to be paid to debtor in 
satisfaction of the decree, and made the application to set aside the 
sale on the ground that the decree had been satisfied. Sale before 
1-10--1937 could not be set aside under the Act, the effect of an order 
under it was simply ^to reduce the amount due to debtor, there being 
nothing in the Act to indicate that such an order affected the sale held 
before 1-10-1937, especially when a third party had purchased the 
property at such sale.®® 

C. Judgment-debtor entitled to the benefits of the Aet.— An appli* 
cant under 8. 23 must show that he is an agricultixrist judgment- 
debtor entitled to the benefits of the Act but need not show that he 
has already applied to the Court for those benefits. It is not essential 
that the applicant should have actually instituted proceedings under 
S. 19,®® 


ILLVSTBATIONS 

1. Where sales have been held in execution of rent decrees and 
purchase money is 'in deposit with the Court, mere holding of sale wiB 
not wipe out the arrears. The arrears will remain outstanding until 
the proceeds of sale are paid to the landholder. Apart from the ques- 
tion whether the judgment-debtors are entitled to the benefits of 8. 15 
regarding rent, they are clearly entitled to the benefits of the Act under 
Ss. 8 and 9 regarding interest on costs, and an application under S. 23 
lies,®^ 


2. A jenmi obtained a decree for arrears of rent and assigned the 
decree to a stranger who himself purchased the holding of tenant in 
sale in execution on 6-1-1938 and obtained possession after due con- 
firmation of sale. The tenant’s legal representatives applied under 
8. 23 to set aside the sale. Though the tenant noay not be entitled to 
any benefit under 8. 15 as against the assignee decree-holder the decree 
bting for rent with interest and costs the tenant will be entitled to relief 
under Ss. 8 and 9 of the Act and so an application under 8. 23 is main- 
tainable as the tenant is an agriculturist entitled to the benefits of 
the Act and the sale must be set aside.® ® 


(S9) Karayana^wamyi Cheitiar v. Jtudmppa, 57, L-W, 67: (1944) 1 WLL.J. 
J19; 1944 M.W.N. 76 ; 1944 M* 314; S^tnlca/ra Sftstru v. Ftwaproaod, 60 L.W. 


2 M.W (N KcTm* CAettior, (A.AO. 126/1940) t (1940) 

(1941) 1M.LJ. 166: 1941 
44 V. JferflSfi. (C.M.S.A, 483A939), (1940) 2 M.L (N,B*C.) 
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Decree satisfied, — The person who makes an application under 
S'. 23 must be a judgment-debtor at the time he makes the application 
and if at that time satofaction of the decree has been entered up ftTid 
the decree had been wiped out, the fact that the applicant was a judg- 
ment-debtor would not make the application maintainable.® ® 

When the sale in execution of a decree was confirmed on 15-11-194:7 
and full satisfaction recorded no debt is subsisting when the Act came 
into force and an application under S. 2 will not lie.®^ 

When to be an agriculturist, — At the time when the applicant 
seeks relief under this section, he must be an agriculturist. 

ILLUSTRATIONS 

Even in respect of sales of mortgaged property after 1-10-1937, 
it is not enough that the judgment-debtor was the owner of the mort- 
gaged properties to entitle him to the benefits of 8. 19 and S. 23 of the 
Act. It must be shown that at the date of his application, the judg- 
ment-debtor must be possessed of other lands to entitle hiTn to be deemed 
an agriculturist within the meaning of the Act. 

Applicant need not be the same person bavliig an interest in the 
property sold. — The judgment-debtor applying to set aside the sale 
must be an agriculturist at the time of application, and need not be the- 
same person as the agriculturist who had an interest at the time of the 
sale,®® 

In execution of a mortgage decree against a Hindu father and his 
son, the father executed a security bond binding additional properties 
in order to get time to satisfy the decree. Shortly after, both son and 
father died and mother was impleaded as 3rd defendant and legal 
representative of the father. She then sold the property bound by the 
security to her son-in-law the 4th defendant. Subsequently the hypo- 
theca of the mortgage^sgs sold, and part satisfaction entered. Later- 
on the son-in-law was impleaded in execution and a part of the security 
properties was sold. At this juncture the Act came into force. 3rd 
defendant (mother) applied to set aside the sale of security properties. 
The property sold was one in which an agriculturist had an interest 
at the time of the sale. The application by 3rd defendant is maintain- 
able notwithstanding the fact that she parted away with her interest 
in the property prior to the sale. The applicant and an agriculturist 
who had an interest in the property at the time of the sale need not be 
the same person.®’ 

(93) Gopal Memn y. Meenakshi Ammal, 53 L.W. 57 : (1941) 1 M.L.J. 106 : 
1941 M.W.N. 89 : 1941 H. 402. 

(94) Chinnabasam v. Dharmalingappa, C.B.P. 971/40; (1942) I M.L.J. 
(N.R.C.) 30, 

(96) Kwnaraswami Reddiar y. Muthu Oopala Naieher, 52 Ij.W. 836 : (1940) 
2 M.L.J. 943 : 1940 W:.W.N. 1257 : 1941 M. 205. 

(96) (C.M.AB. 255 to 258/1939), 62 L.W. (S.B.C.) 64. 

(97) (O.M.Aa. 255 to 258/1939), 52 L.W. (S.B.C.) 64. 
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D. Period of 90 days after the Act— limitation.— The words “ within 
ninety days would ordinarily indicate “ within 90 days after the date 
on which the Act commences.” The difference in phraseology in S. 25 
from that used in S. 20 is not sufficient to justify the Court in interpret- 
ing the above words as being intended to mean “ within 89 days after 
the commencement of the Act,” The words lay down a period of 
limitation within which the application may be presented and in com- 
puting that period, if the last date falls on a day when the Court is 
closed, such a day can he excluded.®® 

Transposition of parties alter period. — ^Where an application under 
S. 23 is filed within 90 days by a person who does not possess the neces- 
sary qualification to move the Court to set aside the sale, an applica- 
tion by him after that period to transpose as petitioner, a respondent 
who possesses such qualifications with a view to overcome the statutory 
provision as regards limitation is not maintainable especially when he 
has applied under S. 23 with a view to benefit himself and not to benefit 
a person who is sought to be transposed as petitioner.®® 

Profits and Refund. — The Act is an expiopiiatory measure and the 
process of expropriation should not proce^ beyond that which is laid 
down either by express language or by necessary implication there- 
from. There is no express provision that judgment-debtor is entitled to 
the profits of the land, the sale of which is set aside under S. 23 and it 
does not seem that any such provision can be read into the Act by 
necessary application of its terms^. Where debtor in mortgage suit 
had drawn out from proceeds of sale held in execution of decree, amount 
necessary to satisfy the decree, the sale in execution m set aside on 
application under S. 23, and the decree is scaled down, the auction 
purchaser’s right is to get back his money in full from the person to 
whom it had been paid, as the sale shall be deemed not to have taken 
place at all. The debtor has to give back the money which he has drawn 
out and he remains at liberty to execute any amended decree which 
may be passed'^in scaling down proceedings. such circumstances 
there can be no question of any refund of sale price by judgment- 
debtor. Nor can auction purchaser retain possession of property 
pending a payment by judgment-debtor of amount due from him 
under mortgage decree. Where such auction purchaser resists an 
application for re-delivery of property after the sale has been cancelled, 
under S. 23, the judgment-debtor is entitled to mesne profits for period 
subsequent to cancellation of sale,® 

Sale followed by delivery. — The clause “ notwithstanding that the 
sale has been confirmed ” in no way affects the main provisions of the 

(98) SuhUkh Nadar t. TUngaiah Nadar, (O.R.Ps, 979 aud 980/1939), (1941). 

1 (N.R.O.) 17. 

(99) Fe»l!a«aiiara«mAawv. jSfiiryanaramfia, 65L.W. 677: (1942) 2 M.L.J. 
412 : 1942. M.W.N. 668 : 1942 M. 708 : 200 I.O. 262. 

v. Bamclingareddi, 58 L.W. 33 (2) : (1941) 2 M.L.J, 1000 : 
1942 M.W.N. 27 : (1942) M. 271. 

.(2) Seahavataram V. Eamayya, 56 L.W. 206: (1943) 1 M.L,J. 34: 1943 
66 : 1943 M. 271 : 209 I.O. 328. 
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section and cannot be used to introduce any new provisos (t.e.) as that 
' a sale shall not have been followed by delivery of property.® So S. 23 
applies even when a sale has been followed by delivery.^ 

Entire sale to be set aside.— A sale has got to be set aside in 
entirety even though the applicant is interested in one of the items 
comprised in the sale.® An application by one judgment-debtor 
can enure to the benefit of the other judgment-debtors also. The 
whole sale has to be set aside and proceedings under 3. 19 will result 
in benefit to the several judgment-debtors according as they are 
agriculturists or not.® 

Dismissal for default. — ^An application under 0. 9, r. 9 of 
the Code of Civil Procedure read with S. 141, Civil Procedure Code, 
would lie to restore an application under S. 23 which has been 
dismissed for default.’ It is wrong to hold that an application 
under S. 23 is in execution of a decree and that 0. 9 of Civil Pro- 
cedure Code does not warrant the restoration of such an application 
when it has been dismissed for default.® 

Sales under the Madras Estates tond Act— S. 23 does not apply 
to sales other than those in execution of decrees and hence does 
not apply to a scale held under the summary provision of S. llS 
of the Madras Estates Land Act.® ** Any decree will include 
decrees under the Madras Estates Land Act and S. 23 applies to 
sales held in execution of such decrees for arrears of rent.^® The 
decree obtained without impleading the transferee of the holding 
under S. 145 of the Madras Estates Land Act will not bind him and 
he cannot be a judgment-debtor entitled to proceed under S. 23. 

Notice.— Under the proviso, notice should be given to the decree- 
holder, auction purchaser and other persons interested in such sale. 
The words ** other persons interested in such sale would not, 
apparently, include all persons who are parties to the suit. The 
intention appears to be that notice should go to all persons interested 

(3) Sulhaiah Nakher v. Savarimuthi PUlai, 62 L.W. 646 : (1940) 2 M.LJ. 
709 : 1940 M.W.N. 1121 ; 1941 M. 73 (2). 

(4) Subbaiah Nadar y, Thatigaiah Nadar^ (C.B.Pa. 979 and 960/1939) (1941) 
1 M.L..T. (N.R.O.) 17. 

(5) PamUhi Amma v. Suhrahmaniak Paitar, 52 L.W. 680 : (1940) 2 M.LJF. 
749 : 1940 M.W.N. 1148 : 1940 M. 944. 

(6) Subbaiah Nadar v. Thangaiah Nadar, (C.R.Ps. 979 and 980/1939) (194iy 

1M.L.J.(N.R.C.)17. ^ ^ 

(7) laJe^limadu v. Saramma, (C.R.P. 1619/1939), (1940) 2 M.L.J. (N.R.C.) 71. 

(8) (O.R.P. 2131/1939) 63 L.W. (S.R.C.) 76, Vkvanathan y^Chunnilal, m 
L.W. 218 : 1947 M. 377 : (1947) 1 M.L.J. 228. 

(9) Veeraswamiy. Payanim, (O.R.P. 123/1939), 63L.W. (S.R.O.) 71 : (1941) 
1 M.L J. (N.R.C.) 60 : 1941 M.W.N. (N.R.C.) 60 (2) ; (aB.P. 1913/1939), 60 

L. W. (S.R.C.) 78. 

(10) VenhatairatrMm y, Surya Bao, 53 L.W. 86: (1941) 1 M.L.J. 166: 1941 

M. W.N. 96, Kallalagar Devaaihanam y, Bhaelcaram Pillai, (1942) 2 M.L.J. 46(J : 
(1942) M.W.N. 632 : 1942 M. 741. 

(11) Venkata Krishna Boo v. Nammayya, (O.R.P. 677/1939), (1941) 1 
(N.R.O.) 26. 
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ia upholding the sale.^® Other decree-holders who may have 
obtamed rateable distribution from out of sale proceeds and also 
subsequent alienees from auction purchasers are interested in 
upholding the sale and notice to them is necessary. Thus a notice 
to the puisne mortgagee impleaded in a suit on mortgage is necessary, 

Old Law : Appeal. — No appeal lies from an order under S, 23 
M the question is not one relating to execution, discharge and 
satirfaction of the decree withm the meaning of S. 47. under 
526-A(e) ^appeal lies. 

Decrees of foreign Court.— Where a decree has been passed 
by a foreign Court, e.g*> Cochin Court to which the Act has no 
application, the judgment-debtor cannot claim to be an agriculturist 
•entitied to the benefits of S. 23 in respect of a sale 'in execution of 
that decree.^® 

Applicatloii by minors.— S. 6 of the Indian Limitation Act only 
refers to a suit and an application for execution of a decree. As 
an application under this section is not one for execution, (1) a minor 
judgment-debtor cannot get the benefit of extension of the period 
within w^UcIl an application has to be made (90 days after the 
commencement) of the Act under S. 6 of the Indian Limitation Act. 


23«A. Where in execution of any decree, any im- 
movable property, in which any person 
aefS entitled to the benefits of the Madras 

movable property in Agiioultnrists’ Relief (Amendment) 
owtamoas!^ Act, 1948, had an interest, has been 

Central Aet IX of sold or foreclosed on or after the 30th 
iwl! September 1947, and the sale has not 

been confirmed before the commence- 


ment of the said Act, or ninety days have not elapsed 
from the confirmation of the sale or from the foreclosure, 


at such commencement, then, notwithstanding anything 
contained in the Indian Limitation Act, 1908, or in the 


Code of Civil Procedure, 1908, and notwithstanding 
that the sale has been confirmed, any judgment-debtor 
claiming to he entitled to the benefits of the said Act, may 
apply to the Court within ninety days of such conomence- 
ment or of the confirmation of the sale, whichever 


(12) Kumaraawimi Beddiar v. Mutlmgopdla Naicher, 32 L.W. 846 : (1940) 

2 943 : 1940 M.W.N. 1267 : 1941 M. 205. 

(13) Ibid, 

(14) Viswanat^ Iyer t. llim^anaswami Iyer. 60 L.W. 201 : (1939) 2 M,L.J.- 
308 : 1939 M.WJ?T. 736 (2) : 1939 M. 796. 

(16) Parammoara Menon v. Hurauam Menen, (O.K.P. 140iyi9d9)» 62 L,W. 
S.R.C.) 61 ; (1940) 2 1I.L.J. (N.R.O,) 61. 
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is later, to set aside the sale or foreclosure of the property, 
and the Court shall, if satisfied that the applicant is a 
person entitled to the benefits of the said Act, order the 
sale or foreclosure to be set aside and thereupon the sale or 
foreclosure shall be deemed not to have taken place at all : 

^ Provided that no such order shall be made without 
notice to the decree-holder, the auction-purchaser, and 
other persons interested in such sale or foreclosure and 
without affording them an opportunity to be heard in the 
matter. 

NOTES 

Scope.— Por the purpose of conferring fall benefit of the amend' 
meats made ill favour of the agricoltorist debtors by the Amendment 
Act XXIII of 1948 this provision is engrafted on lines similar to 
S. 23 enabling the debtors to apply for setting aside the sales and 
foreclosures of immovable property after 30-9-1947 and prior to the 
date of commencement of the Amendment Act. The judgment- 
debtor has to apply for the relief where the sale is not confirmed 
before the date of commencement of the Act, or where 90 
days have not elapsed on that date firom the foreclosure or confirma- 
tion of sale. The period of limitation prescribed is 90 days after 
the commencement of the Act or after the confirmation of sale, 
whichever is later. The date 30-9-1947 is chosen as it was the 
date when the amending Bill was first published in the Fort St 
George Gazette, 

24. Where a sale is set aside under (section 23 or 
section 23-A,) a purchaser shall be en^ 
Consequential provi- titled to an Order for repayment of any 
awn on setting asi eo j^oney paid by him against 

the person to whom it has been paid ; 

Provided that no poundage shall be payable in respect 
of any such sale and provided further that where poundage 
has been collected the Court shall direct the same to be 
refunded. 

NOTES 

Scope. — On setting aside the sale, it shall be deemed not to 
have taken place at all, and consequently a purchaser is entitled 
to an order for repayment of the purchase money paid by him 
against the person to whom it has been paid. 

Exeeutabllily of the order. — ^An order made under the section 
may be executed in the manner prescribed for execution of decrees, 
according to 8. 36 of the Civil Procedure Code. 
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limitation.— When no period of limitation is prescribed, the 
residuary Art 181 of the Indian Limitation Art applies and the 
period of I'TwitArinti for an app^lioation under this section is three 
yrars ftom the date when the right to apply accrues (i^.) the date 
when the sale is set aside under S. 23. 

24-A. If in any suit or proceeding for the recovery 
of a debt, the Court is satisfied that 
to claim therein is made in evasion 
offlieittoTiisionaofthisActmdtlat 
the document upon which the claim is based, although 
purportii^ to he executed by a different debtor or in 
favomr of a different creditor, was in fact in renewal or 
part renewal of a prior debt to which the provisions of 
this Act would have applied, the Court si^ll disallow 
the costs: 

Provided that where in any such suit or proceeding 
two or more distinct claims are made, the provisions of 
this section shall apply separately in respect of each such 
daim. 

NOTES 

Scope. — ^This new section is added by the Amendment Art 
YVTTT of 1948 empowering the C!ouit to lejeot the claims based 
on docnmeuts which have been executed to evade the provisions 
of the Act. 

Froviso.— Where two or more distinct separate daims are made 
and only some of them are found to have been made in evasion 
of the provisbns of the Art, the latter claims only be rejected. 

25. All alienations of immovable property made 
by an agriculturist debtor on or after 
Aiimationshydehtor. the Ist October, 1937, shall be invalid 
as against every creditor whose sale 
in execution or foreclosure decree has been set aside 
under S. 23 or who became entitled to rateable distribution 
of tie proceeds of such sale under S. 73 of the Code of 
Qvil Procedure, 1908. 

25-A : Appeals. — (1) An appeal 
tM^by 3 rt ahall lie from any of the following 
194 a. orders passed by a Court under this 

Act, as if such orders related to the 
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execution, discharge or satisfaction of a decree within the 
meaning of S. 47 of the Code of Qvil Procedure, 1908 : — 

(o) An order under sub-S. (1) of S. 18 amending or 
refusing to amend a decree ; 

(6) An order under S. 19 amending or refusing to 
amend a decree or entering or refusing to onter satisfaction 
in respect of a decree ; 

^(c) An order under clause [a) of sub-S. (4) of S. 19-A 
declaring the amount due to the creditor or declaring the 
debt to have been discharged. 

(cc) An order under Clause (&) of sub-S. 4 of S. 19-A 
dismissing the apphcation on the 
of Art^xiiion 948 ?^ ground that the debtor was not an 
agriculturist ; 

(d) An order under S. 22 directing or refusing to direct 
the refund of any excess realised in an execution of a 
decree ; 

(e) An order under S. 23 or “ Sec. 23- A” setting aside 
or refusing to set aside any sale of foreclosure of immovable 
property ; 

(/) An order under S. 24 directing or refusing to 
direct the repa 3 anent of any purchase money realised in 
execution of a decree. 

(2) From any order passed on an appeal presented to 
it under the provisions of sub-S. (1) by a Court subordinate 
to the High Court, an appeal shall lie to the High Court 
on any of the grounds mentioned in sub-S. (1) of S. 100 of 
the Code of Civil Procedure, 1908. 

NOTES 
See. 25. 

Scope.— This section analogous to S. 64, Civil Procedure Code, and 
S. 20 of the Madias Debt Conciliation Act (XI of 1936) is enacted to 
prevent the judgment-debtors from entering into sham t,Ta.nan.<..fmTip 
after 1-10-1937 with an intent to defraud their decree-holders whose 
sales are set aside at their own instance, and to preserve in tact the 
rights of other decree-holders entitled to rateable distribution. 

Sales alter 1-10-1937. — This section invalidates alienations after 
1—10—1937 but not those before 1—10—1937. Contracts of sales entered 
into before 1-10-1937 and fructified into actual sales after 1-10-1937 
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are not mvalid on the analogy of S. 64.^® The section is mandatory 
in its terms, and hence a private sale with the consent or connivance 
of the decree-holder is not exempt from the operation of 8. 25, being 
analogous to S. 64.^’ 

Renewal. — A renewal of a mortgage existing before 1-10-1937 
will not be an alienation falling within this section.^® 

No poundage shall be payable.— No poundage shall be payable 
because it has been provided under S. 23 that the sale *' shall be deemed 
not to have taken place at all.” 

Sec. 25"‘A. 

Limitation Act : S. 5. — S. 25-A which gives right of appeal does 
not mention any period of limitation different from the period prescri^ 
bed by first schedule to the Limitation Act, the provisions of S. 29 (2) 
of Limitation Act have no application so as to exclude provision of 
S. 5 from being applied to an appeal preferred under S. 25-A.^® 

Small Cause Court’s Order. — Order by Small Cause Court amend- 
ing its decree under S. 19 is not appealable under S. 25-A.®® 

Clause (cc). — This clause is newly inserted by S. 15 of Amend- 
ment Act 23 of 48 to get over the effect of decisions wherein it 
was held that no right of appeal is conferred by S. 25-A in respect of 
orders passed under 19-A (4) (6) dismissing application of debtor on 
the ground that he is not an agriculturist. So, according to previous 
state of law, the debtor is placed at a disadvantage. This sub-clause 
•emoves that disadvantage and gives right of appeal to the debtor 
igainst orders under S. 19-A (4) (6). 

26. Any creditor may apply to th.e Collector of the 
district in which the creditor believes 
Dfetriot Collector to Jijg d.ebtor to have been or to be 

lumisn miormatian as j j • j • j 

tocertamiacttf, assessed to income-tax in terms oi 

proviso (A) to S. 3 (ii) or to profe'ssion, 
property or house tax under the Cantonments Act, 1924, 
in terms of provisos (B) and (C) to that section, for 
information as to the above facts and the Collector shall 
thereupon ascertain such information and grant to such 
creditor a memorandum in the prescribed form as to 

(16) Veerappa t. Teniaiarama, (1935) M. 872 : 42 li.W. 544 : 69 MX.J. 
678: 1935 M.W.N'. 942 ; 69 M. 1 ; Veeraraghamma v. KtmaJadevi, 1936 M. 193 : 
41 L.W. 739 : 68 MX J. 67 : 1936 M.WJI. 488. 

(17) S'Mayya t. BMmMi, (1927) M. 648 : 101 1.0. 691. 

(18) Mahad^ajppa v, Srinivasa Rao, A M. 417. 

(19) Venkairtmayya v. Vmhatavhhiah, 59 L.W. 202 : (1946) 1 M.L.J. 271. 

(20) VenkcUiswarlu r, Venkatasubhayya, A.A.O. 222/26, 69 L.W. (S.K.0) : 
.33(1(. 

(21) MaJiAcoh AU v. Khu^atiUa (1943) 2 M.LJ. 630 : 1944 M 133 
' MJvmnaroAfam v, Ncbrasamma A.A,0. 182/45, 59 L.W. (8.R.O.) 46 (2) (B) ; 

68 L.W. 14 ; (1945) 1 M.X J. 67 : 1944 M-W.!!. 

/AS ; 194o M 126. 
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whether the debtor has been so .assessed to income-tax 
or to profession, property or house tax. Such memo- 
randum shall be received in every Court as evidence 
of the facts stated therein. 

mTm 

Gsrtificate not conolusivo. — A certificate given under fKia section 
shall be received as evidence of the facts embodied therein but there is 
nothing in the section to show that it is made conclusive evidence of 
those facts. 

27, Any creditor may apply to the executive 
authori- authority of a mmucipaUty, the 
ties of local bodies to president 01 a local hoard or the 
Revenue Officer of the Corporation of 
^dras for information as to whether 
his debtor was or is assessed to profession, property or 
house tax in terms of provisos (B) and (0) to S. 3 {U), and 
the executive authority, president or Revenue Officer shall 
thereupon grant to such creditor a certificate in the 
prescribed form as to whether the debtor named in the 
application has been so assessed to profession,, properly or 
house-tax. Such certificate shall he received in every 
Court as evidence of the facts stated therein. 

NOTES 

Certificate not conclusive. — A certificate given under this section 
is only a piece of evidence but is not conclusive of the facta stated 
therein. 

A certificate given by a Local Board is not conclusive of facts 
which it states and it is open to the other side to show that there is an 
error relating to the amount of tax or the nature of the income in 
respect of which it was levied,®® 

28. (1) The Provincial Govern- 
Power to make rules, ment may make rules for carrying into 
effect the purposes of this Act. 

(2) In particular and without prejudice to the 
generahiy of the foregoing power, the Provincial Govern- 
ment may make rules — 

{a) in regard to any matter which is required 
to be prescribed by this Act ; 

(22) Kamahshi Chetti v, Alagamn GMtiar, 52 L.W. 430 : (1940) 2 M.L.J. 
468 (1) : 1940 M.W.X. 948 : 1941 M. 73 (I). 
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(b) prescribing the form of, and the fees to be 
paid in respect of, applications under this Act ; and 

(c) for removiog any difficulty in giving effect 
to the provisions of this Act, 

(3) All rules made under this section shall be 
consistent uith the provisions of this Act. They shall be 
published in the Official Gazette and upon such publica- 
tion shall have effect as if enacted in this Act. 

NOTES 


The power to make rules reserved to the Government under 
8. 28 is very ample and the only limitation that restricts its exercise 
is that the rules made in exercise of this power should not be inconsis- 
tent with the provisions of the Act, 

Rule 8, — R. 8 is ultra vires. An appeal does not lie as of right but 
must be conferred by express enactment. In making provision for 
appeals, the Provincial Government is not making a rule for carrying 
into effect the purposes of the Act. 

Rule 9— An appeal under r. 9 of the rules framed by the Govern- 
ment is governed by Art. 11 of Soh. II of the Court-Fees Act and Court- 
fee payable is Rs. 2.*^ 

Retrospective effect of Amendment Act XXm of 1948 : Clause 16 
of the Bill which is same as S. 2 of Amendment Act of 1948 provides 
for retrospective effect of the amendments made by the said Act 
subject to the following exceptions, namely : — 

(1) that decrees and orders which have become final or have been 
fully executed before the coming into operation of the Act should not 
be reopened, and (2) that no creditors should be required to refund any 
sum received by him before the commencement of the Act. 

Though the passing of an Amendment Act which changes the law 
with retrospective effect is not a sufficient ground fo]C reopening in 
review matters which had already been decided on the basis of law as it 
stood prior to amendment, a defendant cannot be denied the right to 
take a supplementary defence available to him in a pending case under 
letrospectiye provision just as Validating Ordinance XI of 1945 which 
had come into force before the suit is finally decided though the suit 
had been remitted before the ordinance on the footing of Law as it 
stood prior to the Ordinance. The rational of this decision equally 
applies to the raising of supplementary defences accming under the 
Amendment Act. 


(23) Nagap^a Chettiar v, Animpurm Achi, 63 L.W. 79 : (1941) 1 M.L.J. 
164 : 1941 M.W.N. 131 : 1941 M. 235 ; I.L.R. 1941 M, 261 (F.B.). 

(24) YKihataratmmt Lx re, 53 L-W. 637. 

(25) Mriihnamacharlu v. Subha Mao, C.R.P, 1456/46, 60 L.W. (S.R.C.) 7. 



RULES UNDER THE MADRAS AGRICULTURISTS’ RELIEF ACT. 

la exercise of tie powers conferred by clauses (a) and (6) of 
flub-S. (2) of S. 28 of the Madras Agriculturists’ Relief Act, 1938, 
the Government of Madias are hereby pleased to make the follow- 
ing rules 

* 1. For the purposes of Proviso (C) to clause (ii) of S'3 of the 
Madras Agriculturists’ Relief Act, 1938, the annual rental value of 
any land which is not appurtenant to any building or which is 
occupied by appurtenant huts, and whose assessment is not based on 
the annual rental value or on the capital value shall (i) in case the 
land is situated in the City of Madras to be deemed to be* the value 
in respect of which the assessment is fixed by the Commissionor of 
the Corporation of Madras under cL (6) of the proviso to Section 102 
of the Madras City Municipal Act, 1919, with reference to the extent of 
the land ; and (ii) in case the land is situated elsewhere, in the 
Province of Madras, be deemed to be 5% of its capitel value as 
determined by the Collector in the manner laid down in the ^ rules 
under sub-Section (3) of Section 81 of the Madras District 
Muncipalities Act, 1920. (Rule 1 inserted and other rules re- 
numbered by notification in G. 0. No. 132, Rev., dated 23“1-1941 ) 

2. Any tenant desirous of paying into Court any amount 
towards the rent due or claimed to be due by him for fasli 1347 or 
1346 or both, under sub-S. (4) of S. 15 of the Act shall present to 
the Court an application in writing for the purpose. The appli- 
cation shall specify the name and address of the applicant, the 
amount of rent paid by him into Court, the fasli or faslis for which 
it is paid and the name and address of the landholder, under-tenum 
holder, janmi or intermediary to whom it is to be paid. The appH- 
cation shall be signed and verified in the same manner as a pleading 
under the Code of Civil Procedure, 1908. 

3, Where a tenant has paid into Court an amount which 
he believed to be the full amount of the rent due in respect of the 
holding — (i) for fasli 1347, on or before the 30th September, 1938, 
or (ii) for fasli 1346, on or before the 30th September, 1939, and 
it is subsequently found by the Court that owing to a bom-jide 
mistake in calculating the price of paddy or other article payable 
as rent, or the interest on the rent, or otherwise, the amount actually 
paid fell short of the correct rent due for the fasli concerned as 
finally determined by the Court, the tenant shall be entitled to 
pay into Court the deficiency within fifteen days of the date on 
which the Court determined the correct rent ; and such payment 

* Inserted by G. 0. MS* No. 2309, dated 20-9-43. Amendment deemed 
to have been or to have come into force on 27-10-1939. 
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shall, for the purposes of the Act, be deemed to have been made- 
on the date on which the original payment into Court was made. 

* L An application under Ss. 18, 19, 19-A, 20, 22, or 23 of the Act 
shall be in writing, shall specify the name and address of the appli- 
cant, the name and address of the respondent, a clear statement 
of the facts of the case and the nature of the relief prayed for, and 
shall be signed and verified in the same manner as a pleading under' 
the Code of Civil Procedure, 1908. 

5. (1) Any debtor may apply to the executive authority 
of a municipality, the President of a Local Board or the Eevenue 
Officer of the Corporation of Madras for information as to whether- 
such debtor was or is assessed to profession, property or house-tax 
in terms of provisos (6) and (c) to S. 3 of the Act and the Executive 
Authority, President or Eevenue Officer shall thereupon grant 
to such debtor a certificate in Form B appended to these rules, 
with such variations as circumstances may require as to whether* 
he has been so assessed to profession, property or house-tax. Such 
certificate shall he received in every Court as. evidence of the facts 
stated therein. 

(2) An application under S. 26 or 27 of the Act or sub-rule (1)- 
shall be in writing, shall specify the name and address of the person 
in respect of whom, and the purpose for which such information 
is required, and shall be signed and verified in the same manner- 
as a pleading under the Code of Civil Procedure, 1908. A single 
application may be made to cover all the taxes referred to in S. 27 
of the Act or in sub-rule (1) in respect of all the four half-years- 
mentioned in provisos (B) and (C) to S. 3 (ii) of the Act. 

(3) In respect of every application under 8. 27 of the Act or 
under sub-rule (1), there shall he paid to the municipality, the Local 
Board or the Corporation of Madras, as the case may be, a fee of 
twelve annas in cash for each half-year in respect of which infor- 
mation is applied for. 

6. There shall be affixed to every application under 8. 15 (4 )j 
read with rule (1), (18), (19), 19-A* (20), (22), (23), or (26) of the 
Act a court-fee stamp of the value of twelve annas. 

7. There shall be paid— 

(а) in respect of every application under suh-S. (4) of S. 15^ 
of the Act read with rule 1, process fees in accordance with the scale- 
prescribed in item 1 in Appendix III to Order No. 200 of the Standmg 
Orders of the Board of Revenue ; and 

(б) in respect of every application under 8. 18, 19, 19-A*, 20, 
22, or 23, of the Act process fees in accordance with the scales pres- 
cribed in the Civil Rules of Practice and Circular Orders. (This- 
was newly added. Vide Fort Sl Gfeorge Gazette, dated 7th May,. 
1940). 
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8. (1) A memorandum granted to a creditor under S. 26 
of the Act shall be in Form A appended to these rules with such, 
variations as circumstances may require. 

(2) A certificate granted to a creditor under S. 27 of the 
Act shall be in Form B appended to these rules, with such variations 
as circumstances may require. 

9. (1) All suits and execution proceedings for the recovery 
from an agriculturist of the arrears of rent due from him to a land- 
holder or an under-tenure-holder under the Madras Estates Land 
Act, 1908, or to a janmi or intermediary under the Malabar Tenancy 
Act, 1929, which has accrued for the fasli year 1345 and prior faslis; 
whether solely or in combination with the arrears of rent which 
has accrued for fasli 1346 or 1347 or both, pending on the 21st June, 

1938, or instituted thereafter shall stand stayed until the 30th 
September, 1938, or if the rent for fasli 1347 is paid on or before 
the 30th September, 1938, until the 30th September, 1939. 

Provided that nothing in this sub-rule shall be deemed to 
deprive the agriculturist of any remedy or relief which may be 
available to him in any such suit or proceeding. 

Explamtion 1. — ^In this sub-rule, “ execution proceeding ” 
shall include the sale of an agriculturist’s holding under the provi- 
sions of Chapter VI of the Madras Estates I^and Act, 1908. (This 
was newly added. Vide Fort St. George Gazette, dated 12th March, 
1940). 

Explanation 2. — In this sub-rule, the expression ‘'fasli year’^ 
and “ fasli ” shall have the same meaning as in S. 15 of the Act- 

(2) All suits and execution proceedings stayed under sub- 
rule (1) shall, after the 30th September, 1938, or the 30th September, 

1939, as the case may be, proceed, subject to the provisions of the 
Act, from the stage which had been reached at the time when they 
were so stayed. 

10. Where a person in whose name an assessment to property 
or house-tax has been made in terms of proviso (0) to S. 3 (ii) of 
the Act, proves that he was not the owner of the property or hou^ 
assessed, at any time during the period mentioned in the said 
proviso, such assessment shall not by itself have the effect of exclud- 
ing such person from the category of “ agriculturist ” as defined 
in the said section. (This was added in September, 1938). 

[** 8. Appeals shall lie from any of the 
[]01drulenowdeleted following orders passed by a Court under the 
Act, namely: — 

(а) an order under S. 18 (1) amending or refusing to amend 
a decree ; 

(б) an order under 8. 19 amending or refusing to amend 
a decree or entering or refusing to enter satisfaction in respect 
of a decree ; 



136 The Madbas AaRiouLTUBiSTS* Relief Act 

(c) an order under S. 20 staying or refusing to stay proceed- 
ings in execution of a decree ; 

(d) an order under S. 22 directing or refusing to direct the refund 
of any sum realised in execution of a decree ; 

(e) an order under S. 23 setting aside or refusing to set aside 
any sale or foreclosure of immovable property ; and 

(/) an order under S. 24 directing or refusing to direct 
the repayment of any purchase-money realised in execution of a 
decree; as if the order related to the execution, discharge or 
satisfaction of the decree within the meaning of 8. 47 of the Code of 
Civil Procedure, 1908. (Issued on 27th October, 1939).]’*^ 

Rules relating to applications to Civil Courts for 
sealing down of non-deereed debts. 

In exercise of the powers conferred by sub-S. (1) and clauses (6) 
and (c) of sub-8. (2) of 8. 28 of the Madras Agriculturists’ Relief Act, 
1938 (Madras Act IV of 1938), His Excellency the Governor of Madras 
is hereby pleased to make the following rules : — 

1. In these rides— 

{a) “ Act ” means the Madras Agriculturists’ Relief Act, 1938 ; 

(6) Court ” means the Court having jurisdiction under these 
rules; and 

(c) expressions used in these rules but not defined herein shall 
have the same meaning as in the Act. 

2. (1) "Where any debt, other than a decree-debt, is due by any 
person claiming to be an agriculturist entitled to the benefits of the 
Act in respect of such debt, the debtor or the creditor may apply to 
the Court for a declaration as to the amount of the debt due by the 
debtor to the creditor : 

Provided that no such application shall be presented or be 
maintainable if any suit for the recovery of the debt be pending. 

(2) The provisions of sub-rule (1) shall also apply to any person 
claiming that has debt has been discharged by virtue of the provisions 
of the Act. 

3. (1) Every application under rule 2 shall be in writing and shall 
be signed and verified in the manner prescribed by the Code of Civil 
Procedure, 1908, for signing and verifying plaints. 

(2) There shall be affixed to every such application whether by 
the debtoBor by the creditor a Court-fee stamp of the value of 12 annas ^ 

(3) There shall be paid in respect of every such application 
Whel^er by the debtor or by the creditor, process fees in accordance 


(1) .Omitted by G.O. No. 2309, dated 20-9-1943. 
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with the scales prescribed in the Civil Rules of Practice and Circular 
Orders. (This sub-rule was newly added. Vide Fort St George Gazette^ 
dated 7th May, 1940.) 

4. (1) Every application presented by a debtor shall contain the 
following particulars, namely : — 

(o) the name and address of the applicant ; 

(6) the name and address of the creditor in respect of whose 
debt the application is presented ; 

(c) a statement that the debtor claims to be an agriculturist 
entitled to the benefits of the Act in respect of the debt of the creditor 
as against whom the application is presented ; 

(d) the particulars of the debt in respect of which the decla- 
ration is claimed, including all matters necessary to invoke the jurisdic- 
tion of the Court to have the debt scaled down ; and 

(e) the amount for which the applicant prays that the debt 
may be reduced. 

(2) The provisions of sub-rule (1) shall apply mutatis mutardis 
to an application presented by a creditor. 

5. The application shall be rejected if it does not comply with any 
of the requirements of rule 4. 

The rejection of an application under this rule shall not preclude, 
the applicant from presenting a fresh application. 

6. (1) On receipt of an application under rule 4, the Court shall 
unless it rejects it under rule 5, pass an order fixing a date for hearing 
the application. 

(2) Notice of the order under sub -rule (1) shall be served on 
the creditor and the debtor. 

7. On the date originally fixed under rule 6 or on any subsequent 
date to which the application may be adjourned by the Court, the 
Court shall, after taking such evidence or making such enquiry as it 
may consider necessary, pass such order on the application as it thinks 
fit. 

8. If, at any time, while an application is pending in the 
Court, a suit is filed by the creditor for the recovery of the debt which' 
is the subject-matter of the application, the Court shall dismiss the 
application* 

9. The order of the Court declaring the amount of the debt under 
rule 7 shall be subject to appeal and second appeal as if it were a decree 
in an original suit. 

10. The Courts having jurisdiction under these rules shall be 
the Courts which would have jurisdiction to entertain suits for the 
recovery of the debts as unsealed. 

i3-a 
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FORMS* 

FOBM A. 

[/S'efi rule 8 (i).] 

MemoiandunL granted by the Collector of under S* 26 of 

the Madras Agrioultxirists* ReHef Act, 1938 (Madras Act IV of 1938). 

Read application from dated Mr./Mrs./Miss 

of has been assessed to— 

(1) income-tax tinder^ in the financial year ending 

(2) profession tax by the Cantonment for the half-year 

ending on a half-yearly income of rupees, derived 

from a profession other than agriculture, under ^ 

(3) property or house-tax by the. .....Cantonment in respect 

of buildings or lands other than agricultural lands under and 

that the aggregate annual rental value of suoh buildings or lands is 

rupees. 

Bignaiun of the Collector * 

) 

Form B. 

[See rules 6 (1) and 8 (2).] 

Certificate granted under rule (i) of the rules made under clauses [a) & (d) 
of S. 28 of the Madras Agriculturists Relief Act. 

Certificate granted under S. 27 of the Madras Agriculturists’ Relief Act, 
1938. * 

Read application from dated 

I the executive authority of Municipality, 

the President of Board, the Revenue Officer of the Corporation of 

Madras, do hereby certify that Mr./Mrs./Mi3s of 

has been assessed to— 

(1) profession tax for the half-year ending. .on a half-yearly 

income of rupees derived from a profession other than agriculture, 

under ^ 

(2) property or house-tax in respect of buildings or lands other than 

agricultural lands under ^ and that the aggregate annual rental 

value of suoh buildings or lands is rupees. 

Bigmture of the authority granting the certiJkcUe 

(1) The appropriate Act or law under which assessment is made shall be 
entered he^. ^ 

(2) Aitfliended by G.O. No. 3072, Development, dated 18tb December, 1939^ 
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THE MADEAS DEBT CONCILIATION ACT 
(XI OF 1936) 


A;pril, 1936 

An Act to make provision for the setting up of Debt Conciliation 
Boards to relieve agriculturists from indebtedness. 

Wheeeas it is expedient to relieve agricultitrists from indebted- 
ness by amicable settlement between them and tbeir creditors; 

And whereas the previous sanction of the Govemor-Oeneral 
has been obtained to the passing of this Act ; 

It is hereby enacted as follows : — 


Short title, extent L (1) This Act may be called Thb 
and oommenoement. Madeas Debt CONCILIATION Act, 1936. 

(2) It extends to the whole of the Presidency of Madras. 

^(3) It shall come into force on such date as the ^(Provincial 
Government] may, by notification, appoint. * 

^ - . . 2. In this Act, unless there is anything 

® ^ repugnant in the subject or 'context, — 

(а) ‘landholder’ means a person holding land under a Sanad-i- 
MiHriyat-i-istimrar, a zamindar, shrotriyamdar, jagirdar or inamdar, 
a person farming the land revenue under Government, and a holder 
of any land under ryptwari settlement or in any way subject to the 
payment of revenue direct to Government ; 

(б) ‘tenant’ means a ryot having a permanent right of occu- 
pancy in his holding and includes a ‘Kanamdar’ in Malabar and a 
‘Mulgeni’ tenant in South Kanara ; 

(o) ‘agriculture’ includes horticulture, the use of land for 
any purpose of husbandry inclusive of the keeping or breeding of 
livestock, poultry or bees, sericulture and the growing of fruits, 
vegetables and the like ; 

(d) ‘board’ means a Debt Conciliation Board established 
under sub-S. (1) of S, 3 ; 

(e) ‘creditor’ means a person to whom a debt is owing and 
includes a co-operative society ; 


(1) The Aot ooxaes into force on the 1st January, 1937. Vide G.O. No. 3692 
dated 17-12-1936, Fort JSt. George Gazette, 22nd December, 1936. 

(2) These words were substituted for the words 'Looal Government’ by 
paragraph 4 (1) of the Government of India (Adaptation of Indian Laws) Order, 
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(/) 'debt’ means all liabilities owing to a creditor, in cash 
ox kind, secured or unsecured, whether payable under a decree or 
order of a Civil Court or otherwise, and whether matoe or not, but 
shall not include arrears of wages, land revenue or anything recoverable 
as an arrear of land revenue, rent as defined in the Madras Estates 
Land Act, 1908 (Madras Act I of 1908), or any money for the recovery 
of which a suit is barred by limitation ; 

{g) ‘debtor’ means a person — 

(i) who earns his livelihood mainly by agriculture ox who 
is an occupancy tenant or landholder whether he cultivates the laud 
personally or otherwise ; and 

(ii) whose debts exceed one hundred rupees ; 

(A) ‘prescribed’ means prescribed by rules made under this Act ; 

(^) ‘secured debt’ includes mortgage-debt or any debt for 
which there is security, lien or charge on immovable property created 
by deed, statute or otherwise ; 

(j) ‘secured creditor’ means a creditor who holds for his debt 
a security by way of mortgage, lien or charge on immovable property 
created by a deed, statute or otherwise. 


3. (1) The ^Provincial Government] may establish a Debt 
Conciliation Board for any district or part 
of ^ district. Such board shall consist of a 
Chairman and two members appomted by 
the Government. The Chairman shall be a person who holds or has 
held an office not lower in rank than that of a Subordinate Judge 
or a Deputy Collector. One at least of the members shall be a 
non-official. The ^[Provincial Government] may, for reasons to be 
recorded in writing, cancel the appointment of the Chairman or any 
member of the board, or dissolve any board and from the date of such 
dissolution the board shall cease to exist. 


(2) The Chairman and every member of a board so established 
shall be appointed for a term not exceeding three years. Such Chairman 
or member may, on the eviration of the period for which he has been 
appomted, be again appointed for a further term not exceeding three 
years. 

(3) A board shall have such quorum as may be prescribed. 

(4) Where the Chairman and members of a board are unable 
^ agree, the opinion of the majority shall prevail. Where the board 
is equally divided, the Chairman shall have a casting vote. 
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(5) When a board is dissolved or otherwise ceases to exist, 
the ^[Provincial Government] may, at any time, establish another 
board for the area for which the former board was established and 
may declare the board newly established to be the successor-in-office 
of the board which has ceased to exist and such board shall exercise 
all the powers under the Act. 

4. (1) A debtor may make an application for the settlement 

of his debts to the board established for the 
Application for settle- local area within which he ordinarily resides, 
meat between debtor or if no board has been established for that 
and bis creditors. area, to the board established for any 

local area in which he holds immovable 
property, if any, but he shall not apply to more than one board. 

(2) Unless the debtor has already made an application under 
sub-8. (1), any of his creditors may make an application to a board 
to which the debtor might have applied under that sub-section. 

(3) If applications for the settlement of the debts of the same 
debtor are made to more than one board, such application shall, in 
accordance with rules made under this Act, be transferred to and dealt 
with by one board as one single application. 

5. Every application to the board shall be in writing and shall 

be signed and verified in the manner prescribed 
Verifications of of Civil Procedure, 1908 (Y of 

application. 1908), for signing and verifying plaints. 

6. (1) Every application made by a 
Particulars to be d.ebtor to a board shall contain the following 
stated in application. particulars, namely 

(а) a statement that the debtor is unable to pay his debts I 

(б) the place where he resides ; 

(c) the amount and particulars of all claims against him 

together with the names and residences of his creditors so far ^ they 
are known to, or can by the exercise of reasonable care and diligence 
he ascertained by him ; and « 

(d) particulars of the debtor’s property, both movable and 
immovable (including claims due to him), a specification of the value 
thereof and of the places where the same may be found, and detafis 
of any mortgage, hen or charge subsisting thereon. 

(2) Every application made by a creditor shall contain the 
following particulars, namely : — 

(а) the place where the debtor resides ; and 

(б) the amount and particulars of his claim against such 

debtor. 

These words were substituted for the words ** Local Govemment ” by 
para^apb 4 (1) of Government of India (Adaptation of Indian Laws) Order, 
1937. 
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_ 7. The application shall be rejected if 

comply 'with any of the require' 
ments mentioned in Ss. 5 and 6* 

The rejection of an application under this section shall not pre^ 
dude the applicant from making a fresh application. 


8, (1) On receipt of an application under S. 4, the board shall, 
unless it rejects the application under S. 7, 
Procedure on appli- p^ag^ an order fixing a date and place for 
hearing the application. 

(2) Notice of the order under sub-S. (1) shall be sent by regis- 
tered post to the debtor and creditors. 

(3) If the application is made by a creditor, the debtor shall, 
on his appearance, furnish the particulars mentioned in sub-S. (1) of 
S. 6, and notice shall be sent to all the creditors specified by him. 

9. An application under 8. 4 may be 
applica- (jismissed by the board at any stage of the 
proceedings : — 

(a) If, for reasons to be stated in \?ritmg, the board does not 
consider it desirable or practicable to effect a settlement of debts ; or 

(h) If, in the opinion of the board, the applicant fails to pursue 
his application with due diligence : .. 

Pro'rfded that, when such applicant is a creditor, the board, 
instead of diam^ing such application,’ may substitute the debtor 
-or any other creditor, who shall thereafter be deemed to be the applicant 
for the purposes of this Act ; or 

(c) If the application includes a claim which, iu the opinion 
of the board, is collusive and intended to defraud any creditor. 


10. (1) If, after examining the debtor, it is in the opinion of the 
... board desirable to attempt to effect a settle- 

erSitS^ “lent between him and his creditors, a notice 

statements of debts. snail be issued and served or published in the 

• manner prescribed, calling upon every creditor 

-or the debtor to submit a statement of debts owed to such creditor 
by the debtor. Such statement shall be in writing and shall be signed 
and verified in the manner prescribed by the Code of Civil Procedure, 
1908, for signing and venf^g claims and shall be submitted to the 
board within two months from the date of service or publication of the 
notice as the case may be : 

l^o'vided that, if the board is satisfied that any creditor was, 
for good and sufficient cause, unable to comply with such directiCns, 
it may e^d the period for the submission of his statement of the debt 
owed to him. 


(2) Subject to the provisioiis of sub-S. (3) everv debt of which 
astatemeutwnot submitted to the board iu compliance with the 
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provisions of sub-S. (1) shall be deemed for all purposes and all occa- 
sions to have been duly discharged. 

(3) If a creditor proves to the satisfaction of the board or a 
civil Court that the notice was not served on him, or that. he had no 
knowledge of the publication thereof, or that for some other sufficient 
reason, he was unable to submit the statement, the board or Court 
may revive the debt, if the creditor files an application in that behalf 
within two months after he becomes aware of the proceedings taken 
under this section : 

Provided that a creditor shall not be entitled to apply under 
this sub-section to the board and to a civil Court simultaneously or 
to apply to either the board or a civil Court after having applied to the 
other. 


11. (1) Every creditor submitting a statement of the debts owed 
to him in compliance with a notice issued under 

of debts. statement, full particulars of all such debts 

and sliall at the same time produce all docu- 
ments, including entries in books of account on which he relies to 
support his claims, together with a true copy of every such document. 

(2) The board shall, after making for the purpose of identifica- 
tion every original document so produced and verifying the correctness 
of the copy, retain the copy and return the original to the creditor. 


(3) If any document which is in the possession or under the 
eontiol of the creditor is not produced by him as required by sub-S. (1) 
the document shall not be admissible in evidence against the debtor in 
any suit brought by the creditor or by any person claiming under him 
for the recovery of the debt : 

Provided the board or the Court shall have power to excuse 
for valid reasons any default or delay in producing the document and 
to grant reasonable time for producing the same in any proceeding 
pending before it. 


Power of board to 
deoide disputes as to 
the existence or amount 
of debts or assets. 


12. (1) The board shall call upon the 
debtor and each creditor respectively to explain 
his case regarding each debt. 


(2) If there is a dispute as to the existence or the amount of the 
debt due to any creditor or the assets of any debtor the board may 
decide the matter after taking such evideiice as may be adduced by 
all the parties concerned and such decision shall be binding on all 
parties in all proceedings before the board : 

Provided that a decree of a civil Court relating to a debt shall 
be conclusive evidence as to the existence and amount of the debt. 


(3) The board shall prepare a complete schedule of the creditors 
and of the assets and liabilities of the debtor. 
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13. (1) Subject to lulea made under this Act, a board may exercise 
all such powers connected with the summoning 
and examining of parties and witnesses and 
with the production of documents as are con- 
ferred on a civil Court by the Code of Civil 
Procedure, 1908 (Act V of 1908). 


Power of toard to 
re(3[uir0 attendance of 
persons and production 
of documents. 


(2) Any person present may be required by a board to furnish 
any information or to produce any document then and there in his 
possession or power. 

14. (1) If the creditors to whom more than fifty per cent, of the 
total amount of the debtor’s debts is owing 
Agreement of ami- come to an amicable settlement with the debtor, 
cable settlement, its such settlement shall forthwith be reduced to 
registration and effect, writing in the form of an agreement recording 
the amounts payable to such creditors and the 
manner in which, the assets from which and the times at which, they 
are to be paid. Such agreement if considered equitable by the board 
shall be read out and explained to. the parties concerned, and shall be 
signed or otherwise authenticated by the board and the parties who 
have agreed to the amicable settlement : 

Provided that, when a co-operative society is one of such credi- 
tors no settlement, in so far as it affects the debts owing to such society, 
ahall be valid without previous approval in Writing of the Registrar of 
Co-operative Societies : 

Provided further that when a secujed creditor does not agree 
to the settlement, such settlement shall not affect his rights to proceed 
against the secured property. 

(2) An agreement made under sub-S. (1) shall, within thirty 
days from the date of the making thereof, be registered under the 
Indian Registration Act, 1908 (XVI of 1908), by the chairman of the 
board in such manner as may be prescribed and it shall then take effect 
as if it were a decree of a civil Court and be executable as such. 

(3) For the purpose of the registration of an agreement under 
Bub-S. (2), the chairman of the board shall be deemed to be an oflicer 
of the Government empow'ered to execute such agreement within 
the meaning of S. 88 of the Indian Registration Act, 1908 (XVI of 1908). 

(4) If, after the making of an agreement under sub-S. (1), 
any debt is revived by the board or a civil Court under sub-S. (3) of 
S. 10, the agreement and all proceedings taken in pursuance thereof 
shall stand cancelled ; the application under S, 4 shall be deemed to 
have been received in the ofB.ce of the board on the date of such reviver, 
and all the provisions of this Act shall Rpply in respect of the applica- 
tion accordingly. 
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Properties exempt 
from attaohmeat uot 
to be taken into 
aooount. 


Maximum amount 
allowable in satisfac- 
tion of a debt. 


iS. In any scheme of debt conciliatimi 
under this Act such properties as are exempt 
from attachment under the Code of Civil Pro- 
cedure, 1908 (V of 1908), shaU not be taken into 
account and shall be left to the judgment- 
debtor free from any liability for Ms debts. 

16. In any scheme of debt conciliation under this Act, no creditor 
shaU be allowed a greater amount in satisfac- 
tion of both principal and interest than twice 
the amotmt of the principal and if the debt 
was incurred before the first day of June, 1933, 

twice the amount due on the said date. 

17. If no amicable settlement is arrived at under sub-S. (1) 
Power of board to die- “f 

miss application. % apphcation under S. 4, the board shall 

dismiss the application. 

18. (1) Where, during the hearing of any application made under ^ 

^ . - , S. 4, any crethtor refuses to agree to an amic- 

^ of certain settlement, the board shaU, if it is of 

opinion that the debtor has made such creditor 
a fair offer which the creditor ought reasonably 
to accept, grant the debtor a certificate, in such form as may be pres- 
cribed in respect of the debts owed by him to such creditor. 

The board, in coming to a decision whether the offer made is 
fair or not, may take into consideration — 

(i) the faU or rise in the value of land and its produce, in 
the locality ; 


m respect 
debts. 


(n) the amount of consideration actuaUy received ; 

(in) the reasonableness of the rates of interest ; 

(iv) the onerous conditions, if any, subject to which the loan 
was granted ; 

{v) whether at any time, the creditor or the debtor was 
offered settlement of the debt in full ox part and if so what the terms 
were, and 

(yi) any other particulars which the board thinks it desirable 
to take into account. 


(2) Where any creditor sues in a civil Conrt for the recovery 
of a debt in respect of which a certificate 
nr gTantcd undex sub-S. (1), the Court 

shaU, notwithstandmg the provisions of any 
law for the time being in force, not allow the plaintiff any coats in 
such suit, or any mteiest on the debt after the date of such 
certificate in excess of simple interest at 6 per cent, per anuum on 
the principal amount due on the date of such certificate. 

14 
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t)eoreeB in suits 
ate ' registration of 
‘agreement not to be 
otecuted. 
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(3) Wiore after the registration of Sn agreement tinder sub-S* (2) ’ 
of S. 14:, any unsecured creditor sues for the 
recovery of a debt (other than a debt incurred 
sul^quentto such agreement) in respect of 
which a certificate has been granted under 
sub-S. (1) or any creditor sues for the recovery 
of a debt incurred after the date of such agreement, any decree 
passed in such suit shall, notwithstanding an 3 rthing contained in the 
Code of Civil Procedure, 1908 (V of 1908), not be executed as against 
'the assets, if any, set apart in the agreement for the satisfaction of 
the agreed debts until all amounts recorded as payable under such 
’agreement have been paid. 


19. No Civil Court shall entertain— 

(a) any suit in respect of— 

Bar of (^) matter, pending before a board, or 

Civil Suits. (ii) the validity of any procedure or the legality 

of any agreement made under this Act, or 


(in) the recovery of any debt recorded as wholly or partly 
payable under an agreement registered under sub-S. (2) of S. 14 from 
any person who, as a debtor, was party to such agreement ; or 

(iy) the recovery of any debt which has been deemed 
to have been duly discharged under sub-S. (2) of S. 10, except a debt 
winch is revived under sub-S. (3) of that section ; or 

(6) any application to execute a decree, the execution of which 
is* suspended under sub-S. (3) of 8. 18. 


^transfers' 

property. 


of Uebtior’.B 


20. Every transfer of property made, with intent to defeat or 
- , delay the creditors of the debtor, after an 

Avoidance of oertaiu appHoation has been made to a board under 
S. 4 and until the agreement registered in 
pursuance of such application has been fully 
carried out shall be voidable by order of the board on application by 
the creditors so defeated^or delayed. 

*21. ^ made with the sanction 

of ific board hi pursuance of or to carry out 
the ^eement mentioned in S. 14 sh^ not be 
considered as a fraudulent preference the 
Presidency Towns Insolvency Act, 1909 (III 
Gf 1909) and the Provincial Insolvency Act, 
1920 (V of 1920), uoi shall such alienation be voidable under S. 63, of 
the Transfer of Property Act, 1882 (IV of 1882), 


AHeuation made wibh 
sa^tioQ of boaid not 
W OQnaidered as a 
frloudiileiit pieferenoe. 


» Bar. of appeal or 
levision. 


22. No appeal or application for revision 
shall lie against any order passed by a board. 
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23. A board may, on application from any person interested 
made witbin ninety days of the passing of an 

reviewTts orde^ motion at any time, re- 
view any order passed by it and pass such 
•order in reference thereto as it thinks fit i 

Provided that no order shall be varied or reversed unless notice 
has been given to the persons interested to appear and be heard in 
support of such order. 


24. In any proceedings before a board any party may appear 

in person or with the permission of the board 
.beforrboard.^°^^^^^^ ^ legal practitioner or an agent authorised 
in writing. 

25. When an application has been made to a board under S. 4, 
any suit or other proceedings then pending 

Stay of pending suits before a Civil Court in respect of any debt 


or other proceedings. 


for the settlement of which application has 


been made shall not be proceeded with until the board has dismissed 
the application. 


26. Where in the course of an enquiry into an application made 
under S. 4 a board finds that there is any 
Report by board owing to Government on account of loans 

to^GovOTnme™^ advanced under the Agriculturists’ Loans 

Act, 1884 (XII of 1884) or the Land Improve- 
ments Loans Act, 1883 (XIX of 1883), or otherwise, the board shall 
report this fact to the Collector. 


27. (1) In calculating the period of limitation for any suit filed 
in, or proceedings before, a civil Court for the 
recovery of a debt Which was the subject 
of any proceedings under this Act, the time 
during which such proceedings Were pending 
as well as the time taken for the obtaining of certified copies of 
the order of the board shall be excluded. 


Ooxaputation of 
period of limitation for 
suits and proceedings. 


(2) The period during which proceedings under this Act have 
been pending including the actual period fixed in the agreement for 
payment of all the debts shall, in all suits filed or proceedings taken, 
in civil Courts to recover dejbts, be excluded from computation under 
S. 48 of the Code of Civil Procedure, 1908 (V of 1908), or under the 
Indian Limitation Act, 1908 (IX of 1908). 


Members of the 
board deemed to be 
public servants. 


28. The members of a board shall be 
deemed to be public servants within the 
meaning of the Indian Penal Code, 1860 
(XLVofl860). 
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29. (1) The ^[Piovinoial Government] 
may make rules to cany out all or any of the 
PovM to mate roles, tjjig Act and not inconsistent 

there\!ith. 

(2) In partioular and without prejudice to the generality of 
the foregoing power, they shall have power to make rules— 

(a) with reference to all matters expressly required or 
allowed by this Act to be prescribed ; 

(b) regulating the procedure before a board ; 

(c) prescribing the charges to be made by a board for 
anything done under this Act and the persons by whom and the manner 
in which such charges shall be paid ; 

(d) prescribing the records to be kept and the returns to 
be made by a board; 

(e) prescribing the allowances, if any, to be paid to the 
chairman and members of a board; 

(/) regulating the power of a board to summon parties 
and witnesses and the production of documents under S. 13 and the 
giant of expenses to witnesses ; and 

(y) prescribing the place at which and the manner in which 
an agreement shall be registered under sub-S. (2) of S. 14. 

(3) All rules made under this Act shall be subject to the condi- 
tion of the rules being made after previous publication. 

(4) In making any rule, the ^[Provincial Government] may 
direct that a breach thereof shall be punishable with fine which may 
extepd to fifty rupees, and iu case of a continuing breach with fine 
which may extend to ten rupees for every day during which the breach 
continues after the first breach. 

(1) These words were sabstituted for the words “ Local Govemmeut ” by 
^ragra^ih i (1) of the Govenuaent of India (Adaptation of Lidian Laws) 



Rules under the Madras Debt Conciliation Act, 1936. 

NOOTICATIOlirS 

Fort St. George, 17th Deoember, 1936 (G.O. Ho. 3692, Home), No. 924.— 

ixr A°' 2 of S. 1 of the Madras Debt Conciliation Act, 1936 

(Madras ^t XI of 1936), the GoTemor in Gonnoil is hereby pleased to appoint 
OanuMy the first, imeteen hundred and thirty-seven as the date on Thioh the 
said Act shall come into force. 

No. 925.— 

A A 29 of the Madras Debt Conciliation 

Act, 1936 (libdras_ Act XI of 1936), the OoTemor in Conncil is hereby pleased 
to make tae following rules ^ 

RULES. 


1. (1) These rules may be called Thu M^dbas Bust Conciliation’ Rulbs. 

1937. ^ 

(2) They shall come into force on the Ist January, 1937. 

2. In these rules— 

(а) “ the Act ” means the Madras Debt Conciliation Aot, 1936 (Madras 

Act UCI of 1936); ^ 

(б) “ Board means a Board established under the Act ; 

(c) “ OoUeotor ” means the Collector of the district within whose 
jurisdiction the Board is established ; 

(d) “ Government ” means the Government of Madras ; and 

(c) “ section ’* means a section of the Act. 

3. > (1) The quorum necessary for the transaction of business at a meeting 
■ of a Board shall be two, of whom one shall be the Chairman. 

(2) The Chairman shall preside at every meeting of the Board* and shall 
regulate the course of all business. 

4. (1) If any member of a Board other than the Chairman is a party to, 
or personally interested in, any application before the Board, he shall withdraw 
from the Board during the hearing of such application and shall take no part 
in its determination. 

(2) If the Chairman is a party to, or personally interrated in, any appli- 
cation before the Board, the Chairman shall report such fact to the Board of 
Revenue through the OoUeotor of the district if there is only one Board in the 
district or if there is more than one Board to the Collector concerned, and the 
Board of Revenue or the Collector, as the ease may be, shaU transfer the applica- 
tion to another Board for disposal. 

6. (1) The headquarters of a Board shall be the headquarters of the ofifioer 
who is its Chairman or if the Chairman is a non-offioial, such place as may 
be fixed by the Board of Revenue. 

(2) The Board shaU ordinarily sit for the transaction of its business 
at its headquarters, but may sit at such other place as may be fixed by 
its Chairman. The 'Chairman shaU fix the time for each meeting. In fixing 
the place and time for meetings, the Chairman shaU have regard to the convenience 
■of the Board and of the parties. 

(3) The Board may adjourn its proceedings as may be deemed desirable 
for the proper transaction of its business. 
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6. Applications undei S. 4, notices under Sa. 8 and 10 and certificates xuider 
S. 18 shall be in snob of the forms in Appendix I to these rules as may he applicable. 

7. Every application under the Act shall be presented at the office of the 
Board, during office hours, by the applicant in person or by an agent authorized 
hy him in unriting, to the Chairman or, during his absence, to the person, 
authorized by the Chairman to receive such application on his behalf. 

8. If applications for the settlement of the debts of the same debtor are 
made to more than one Board, the Collector of the district, if the Boards are 
within a district, and the Board of Bevenue, if they are in different districts, 
shall call for the applications from the different Boards and decide which Board 
can most conveniently deal with all such applications, and transfer for disposal 
hy such Board all such applications presented to the other Boards. '' 

Pending such decision hy the Collector of the district or the Board of Revenue* 
as the case may be, no further proceedings shall be taken in respect of the 
applications by any of the Boards. 

9. Every application under S. 4 shall he stamped with a Court-fee stamp 
of the value of twelve annas. 

9-A. A party who makes an application to the Board for settlement of his 
claims or debts shaU deposit with the Board the postage stamps necessary for- 
sending notices by registered post as required hy sub-S. (2) of S'. 8 of the Act. 

10. The proceedings of the Board shall be recorded in English. 

11. In making an enquiry under the Act, the Board may examine orally 
any party, or any other person supposed to he acquainted with the matter under 
enquiry or any fact relevant thereto and the Chairman shall reduce to writing 
the substance^of such examination. 

Such party or other person shall he "^ound to answer truly all questioiin 
relating to such matter or fact put to him by the Board other than questions 
the answers to which would expose Him to a oriminal charge or to a penalty or 
forfeiture. 

12. The written, statements filed by parties and the substance of tlie^ 
examination of parties and other persons, reduced to writing under rule 11% shall 
form part of the record. 

13. All certificates granted hy the Board shall be signed by the Chairman 
and shall be dated and sealed with the .seal of the Board. 

13-A. An agreement referred to in sub-S. (1) of S. 14 which is not signed 
hy the members of the Board shall he authenticate hy the Chairman by signing 
and dating it and hy affixing the seal of the Board thereto. 

14. A copy of the notice under sub-S. (1) of S. 10 shall be served on each 
known creditor. A-copy shall also be posted on the notice hoard of the Collector's 
office, of the taluk office in each of the taluks where the debtor has property and 
of the office of the Board, 

A copy shall also he posted in a conspicuous place in the village where the 
debtor ordSnarily resides and in each of the villages, in which any immovable 
property, in which the debtor has any saleable interest, is situated. 

15. Every summons issued under the Act shall he in writing and shall 
require the person summoned to appear at a stated time and place and shall 
specify whether his attendance is required for the purpose of giving evidence, 
or to produce a document, or for both purposes, and any particular document, 
the pr^uction of whioh is required, shall be precisely specified. 

16. Any person summoned merely to produce a document shall he deemed' 
to have ctomplied with the.summons, if he causes such document to he produced, 
without attending personally to produce the same. 

17. (1) The service of summons under the Act on any person may he 
'efEtotedr- 
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{a) “by giving or tendering it to such person ; or 

(h) if suoh person is not found, by leairing it au lus last known plaoe of 
abode or business, or by giving or tendering it to some adult member of his family . 
or his authorised agent ; or 

(c) if the address of suoh person is known ,to the Board, by sending it 
to him by post registered ; or 

(d) if none of the means aforesaid is available, by aflxing it in some ^ 
conspicuous part of his last known place of abode or business. 

(2 ) When the serving officer delivers or tenders a copy of the summons 
to the person concerned personally or to an agent or other person on bis behalf, 
suoh officer shall require the person to whom the copy is delivered or twdered 
to sign an acknowledgment of service endorsed on the original summons. 

(3) The serving officer shall, in aU oases in which the Summons has been 
served, add or cause to be added to the original summons an endorsement or 
annexure stating the date when, and the manner in which, the summons was 
served and the name and address of the person (if any) identifying the ^ison 
served, or his place of abode or business and witnessing the delivery, posting or 
tender of the summons. 

(4) All processes issued by the Board shall be served through the agency 
of the revenue establishment. 

18, When the person whose evidence is required is unable, ftom siclmeas 
or infirmity, to attend before the Board issuing the summons, or is a person whom 
by reason of rank or sex it may not be proper to summon, the Board issumg the 
summons may, of its own motion or on the application of the person whose 
deuce is required, dispense with his appearance, and order him to be examinett 
by a person deputed by the Board for the purpose. 

19. Where the person whose attendance is required is a public officer, or ie 
the servant of a railway company or local authority, the officer issuing the sum- 
mons may, if it appears that the summons may be most conveniently so serveo, 
send it bv registered post pre-paid for acknowledgment for service on the person 
whose attendance is required, to the head of the office in which he is employed 
together with a copy to be retained by that person. 

29. (I) A party who desires the attendance of a witness either to give 
evidence or produce a document shall deposit with the Bowd— 

(a) in a Oourt-fees stamps, process fees in accordance with the scales 
prescribed in the Civil Buies of Practice and Circular Orders, 

(b) in cash, allowances for travelling to and attending 
accordance with the scales laid down in rule 50 of the Civil Bides of Practic 
and Circular Orders. 

(2) If the party required to make suoh deposits fails to do So wit^ 
16 days from the date of his application for the issue of process such ^pphcatiw 
shall be dismissed. But he may within one month of such, dismissal ^ 
have the dismissal set aside and the Board may in its discretion restore the apphoa- 
tion and deal with it. 

(31 When the Board causes the attendance of a witness of its 
aad not kt the instance of a party, the BoaM ehaU paea f 

fit as to the payment of expenses to the witness and as to the party or parties 
by whom such expenses are to be borne. 

21. (1) The stamp duty on an agreement drawn up under sub-S. (2) of 
S. 14 shall be paid by the debtor. ^ 

(2) Every agreement made under suh-S. (1) 
in the office of the^ub-Begfetrar within whose sub-district the head-quarters 
of the Chairman of the Board is situate. 
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(3) The cost of registering the agreement shall be paid by the creditors 
^0 are parties to it, the amount payable by each creditor being proportionate 
to the compounded debt stated to he payable to him under the agreement. If 
any creditor commits dejf&ult in paying his share of such oost, it sli^l be recove- 
rable from him as an arrear of land revenue. 

22. Kvery application for a copy shall be addressed to the Chairman. The 
rules regarding grant of oertified copies in Order No. 173 of the Standing Orders 
of ^ &>ard of Bevenue as for the time being in force shall be followed in 
granting copies of the records maintained by a Board. 

23. (1) The following registers and books shall be maintained by a Board 

(a) Begister of applkations. 

(5) Begister of omH/ifioates. 

(c) (i) Process register. 

(ii) Kominal Boster of Process Servers. 

(d) Diet-money register. 

(e) Begister of oopy applications. 

(/) Beoeipt book {in duplicate foils). 

{g) Begister of contingent expenditure. 

(^) Cash book. 

(») Bemittanoe register. 

(J) Begister of postage stamps. 

These registers and books shall be maintained in the forms prescribed in 
Appmidix II to these rules. 

f 2) After the olose of eaoh calender year, the registers and books specified 
m sub-rule (1), after the entries relating to pending oases have been transcribed 
into new registers and books, and the records relating to completed proceedings 
of cases shall be transferred— 

(a) if the head-quarters of the Board is at the district head-quarters, 
to the office of the OoUeotor ; and 

(5) in other oases, to the office of the Revenue Divisional Officer within 
whose jurisdiction the head-quarters of the Board is situated. 

{3) The registers, books and records aforesaid shall be preserved for the 
periods specified below against each : — 

(a) Registers and books — 6 years. 

(6) Records relating to oases — 

(i) in which oertifioates have been granted under S. 18 (1) — 20 years ; 
and 

(ii) which have resulted in an agreement — 3 years after the date 
of payment of the last instalment. 

' (c) Records relating to other oases — 2 years. 

24. Eaoh Board shall submit through the Collector to the Board of Revenue, 
a'mouthly progress return in Form No. VI in Appendix I to these rules, 

2d. Each Board shall submit not later than the 1st August every year 
to tine Collector for submission to the Board of Revenue an annual report on the 
wetidiig of the Act during the previous fasli year. Such report shall indioate-— 

(£) Progress of work and results achieved ; 

(ii) Difficulties experienced fo working the Act ; 

(Hi) Amendments, if any, that appear to be necessary to the Act or the 
vales; and 

(iv) Such statistics or other information as may be proscribed, from time 
to time, by the Board of Revenue. 
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26. The Chairman or a member of the Board, if & non-offioial, shall be 
entitled to draw travelling allowance for any journey performed by him in con- 
nexion with his duties as such Chairman or member at the following rates ; — 

Johrneys by rail — one second- olass and one third-class fare. 

Journeys by road — ^Annas four a mile. 

Daily allowance for halts— Rupees three and annas eight. 

The drawal of allowances will he subject to the conditions laid down in Part III 
of the Manual of Special Pay and Allowances. 

27. The Chairman or a member of a Board, if an official, shall be entitled 
to draw for any journey, travelling allowance and halting allowance at rates to 
which he would be entitled by virtue of his official position. 


28. The Collector shall he the controlling officer empowered to countersign 
the travelling allowance bills of the Chairman and members of a Board. 

29. The Government may provide for each Board such ministerial and 
menial staff as it may from time to time require, and may regulate the conditions 
of their employment and fix the salaries and aUowanoes payable to them. 

30. In all administrative matters, the Board shall be subordinate to the 
•OoUeotor who shall be Subject to the control of the Board of Revenue and the 
'Government. The CoUeotor shall appoint, punish and generally control the 
staff of the Board hut may, with the oonourrenoe of the Board of Revenue, dele- 
gate to the Chairman of a Board such of his powers under this rule except that of 
appointment, as he may see fit. But the Chairman of the Board shall be competent 
iio appoint and punish the menial establishment. 

31. The Collector shall inspect the Board’s records at least once a year, 
but he may inspect them more frequently if he sees fit to do so. He shall submit 
a report to the Board of Revenue on the results of such inspection, once a year. 

32. In every case in which a debtor or a creditor is a minor or a pe^on of 
nnsound mind, the procedure laid down in 0. XXXII of the Pirst Schedule to 
the Code of Civil Procedure, 1908, shall be applied. 


33. (1) If a debtor or creditor who is a party to the proceedings before 
a Board dies, the Board shall, ou an application made in that behalf, o^se the 

legal representative ofthe deceased debtor or creditor to be made a party and 

shaU continue the prooSedings unless the Board oomders for reasons to be 
. recorded in writing that the proceedings should terminate. 

(2) An application under sub-rule (1) shall he made the Board within 
a period of 45 days from the date of death of the deceased debtor or creditor : 

Provided that an appUoation made after such period may he 
the appUoant satisfied the Board that he had saffioieut oourss for not making 
the application within such period. 

(3) The termination* of any proceedings under sub -rule (1) shall not 

preclude the legal representative of the deceased from makmg a fresh apphcation 
under S. 4 of the Act. _ 

(4) Where a question arises as to whether any person is o* “ 

legal re^sentative of a deceased debtor or a deceased creditor such question 
shall he determined by the Board, 



THE MADRAS DEBTORS’ PROTECTION ACT, 1934 
(Vn OP 1985). 

(As amended Iby Madras Act IV of 1936.) 

[m Mo/rch, 1935. 

An Ad for the protection of certain classes of dd>tor$ in the 
Madras Presidency. 

Whereas it is expedient to make provision for the protection of 
certain classes of debtors in the Presidency of Madras, and for that 
purpose to regulate the keeping of accounts by certain classes of credi- 
tors; 

And whereas the previous sanction of the Governor-General has 
been obtained to the passing of this Act ; 

It is hereby enacted as follows : — 

Short title, extent 1. (1) This Act may be called The Madras 
and commencement Debtors’ PROTECTION AOT, 1934. 

(2) It extends to the whole of the Presidency of Madras. 

(3) It shall come into force on such date as the ^[Provincial 
Government] may, by notification in the ^[Official Gazette], appoint. 

tn « 2. In this Act, unless there is anything 

repugnant in the subject or context, — 

(1) ‘‘bank’’ means a company carrying on the business or 

banidng an— ^ 

' (a) registered under any of the enactments relating to com- 
panies for the time being in force in the United Bangdom or in any of 
the British Dominions, or in any of the Colonies or Dependencies of 
the United Kingdom, or in British India, or in any State in India ; or 

(6) incorporated by an Act of Parliament or by Royal Charter 
or Letters Patent or by any Act of the Indian Legislature ; 

(2) “ Company ” means a company— 

(а) registered under any of the enactments relating to com- 
panies for the time being in force in the United Kingdom or in an^ 
of the British Dominions, or in any of the Colonies or DependencieSi 
of the United Kingdom, or in British India, or in any State in India ; or 

(б) incorporated by an Act of Parliament or by Royal Charter 
or Letters j?atent or by any Act of the Indian Legislature ; 

(1) These words were substituted for the words “ Local Government ” by 
para. 4 (1) of the Government of India (Adaptation of Indian Laws) Order, 1937, 
^ (2) These words were substituted for the words Fort St, George Gazette ” by 

ibid. 
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and includes a Life Assurance company to which the Indian 
Life Assurance Companies Act, 1912 (VI of 1912), applies ; 

(3) “ co-operative society ” means a society registered or deemed 
to he registered under the Madras Co-operative Societies Act, 1932 
(Madras Act VI of 1932) ; 

(4) “ Court includes a Court acting in the exercise of insolvency 
jurisdiction ; 

(5) “creditor” means a person, including a pawn-broker 
who in the regular course of business advances a loan and includes the 
legal representative and the successor-in-interest whether by inheri- 
tance, assignment or otherwise of the person who advanced the loan ; 

(6) “interest” does not include any sum lawfully charged 
in accordance with the provisions of this Act by a creditor for or on 
account of cost, charges, or expenses; but, save as aforesaid, includes 
any amount, by whatsoever name called, in excess of the principal 
paid or payable to a creditor in consideration of or otherwise in respect 
of a loan ; 

(7) “ loan ” means an advance of money or in kind at interest, 
being for a sum, or being of a value, of less than five hundred rupees 
at a time in any one transaction, and includes any transaction which 
the Court finds in substance to amount to such an advance, but does 
not include — ^ 

{%) a deposit of money or other property in a Gkivemment 
Post Office Savings Bank, or in a bank, in a company or with a co- 
operative society ; 

(n) an advance made by a bank, a company or a co-opera- 
tive society ; 

(m) an advance made by Government or by any person 
authorised by Government to make advances in their behalf, or by any 
local authority ; 

(w) an advance made by any person bona fide carrying on 
any business, not baviug for its primary object the lending of money, 
if such loan is advanced in the regular course of such business ; 

(v) an advance made by a landlord to his tenant by a lessor 
to his lessee, by one partner in cultivation or co-sharer to another for 
the purpose of carrying on agriculture ; 

(w) an advance made on the basis of a negotiable instru- 
ment as defined in the Negotiable Instruments Act, 1881 (XXYI 
of 1881), other than a promissory note ; 

(8) “ pawn-broker means a person who carries on the business 
of taking goods and chattels in pawn for a loan ; 

(9) “ pawner ” means a person delivering an article for pawn to a 
pawn-broker ; 
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(10) “ prescribed *’ means prescribed by rules made under this 
Act; and 

(11) ** principal ’’ means in relation to a loan the amount actually 
lent to the debtor. 

Duty of creditor to 

maintain accounts and 3. (1) Every creditor shall — 
to give receipts. 

(a) regularly record and maintain or cause to be recorded 
and maintained, an account showing for each debtor separately — 

(i) the date of the loan, the amount of the principal of 
the loan, and the rate per cent, per annum of interest charged on the 
loan; and 

(ii) the amount of every payment received by the creditor 
in respect of the loan, and the date of such payment ; 

(h) give to the debtor or his agent, a receipt for every sum 
paid by him, duly signed and, if necessary, stamped at the time of 
such payment, and 

(c) on requisition in writing made by the debtor, furnish 
to the debtor, or, if he so requires, to any person mentioned by him 
in that behalf in hia requisition, a statement of account signed by him- 
self or his agent showing the particulars referred to ip clause (a) and 
also the amount which remains outstanding on account of the principal 
and of interest and charge such sum as the ^[Provincial Government] 
may prescribe as fee therefor. 

(2) Notwithstanding anything contained in the Indian Evidence 
Act, 1872, a copy of the account referred to in cl. (a) of sub-S. (1) 
ceitihed in such manner as may be prescribed, shall be admissible in 
evidence in the same manner and to the same extent as the original 
account. 


(3) A person to whom a statement of account has been furnished 
under cl. (c) of sub-S. (1) and who fails to object to the correctness 
of the account shall not by such failure alone be deemed to have admit- 
ted the correctness of such account. 

4. (1) Every pawnbroker shall regularly record and maintain 
Additional aoconuts aocoimt in which, in addition to the parti- 
te be maintained by culars referred to in clause (a) of sub-8. (1) of 
pawn rokers. g record or cause to be recorded — 

(а) a full and detailed description of the article or of each 
of the articles taken in pawn, 

(б) the time agreed upon for the redemption of the pawn, 


“ Local Government ” by 
pwa4 (1) of the Government of India (Adaptation of Indian Laws) Order, 1937. 
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(c) the name of the pawner and, where the pawner is not 
the owner of the article or of any of the articles pawned, the name 
and address of the owner thereof- 

(2) A copy of the entries in such account shall be delivered 
by the pawnbroker to the pawner at the time of the pawn on tender 
of such sum as the ^[Provincial G-overnment] may prescribe as the 
charge therefor. 

5. In the receipt to be given under clause (h) of sub-S. (1) of 

S. 3, in the statement of account to be furni- 
Eigurefl ia accounts under clause (c) of that sub-section and 

Sabh numerals. ^ ^ in the copy of the entries to be delivered 
under sub-S. (2) of S. 4, the figures shall be 
entered only in Arabic numerals. 

6. (1) In any suit or proceeding relating to a loan, if the Court 

finds that a creditor has not maintained 
Penalty for non- account as required by clause (a) of sub-S. 
"" (1) rf S. 3 » by (I) rf a 4, 1. 
not be allowed his costs. 

(2) If a creditor fails to give to the debtor or his agent a receipt 
as required by clause (6) of sub-S. (1) of S. 3 or to furnish, on a requi- 
sition made under clause (c) of that sub-section, a statement of account 
as required therein within one month after such requisition has been 
made, or if a pawnbroker fails to deliver to the pawner, a copy of 
entries as required by sub-S. (2) of S. 4, he shall not be entitled to any 
interest for the period of the default. 

6- A. (1) If in any suit or proceeding relating to a loan advanced 
after the commencement of the Madras 
Preeumption in the Debtors* Protection (Amendment) Act, 1935, 
ease of certain loans. interest charged exceeds, 

in the case of a secured loan, nine per cent, per aimum simple interest 
and in the case of an unsecured loan, fifteen per cent, per annum 
simple interest, the Court shall, until the contrary is proved, presume 
for the purposes of Ss. 3 and 4 of the Usurious Loans Act, 1918 (X of 
1918), that the interest charged is excessive and that the transaction 
was, as between the parties thereto, substantially unfair. 

Explanation , — ^In the case of any loan so advanced, ^ compound 
interest is charged and the amount claimed by the creditor by way 
of such interest until the date of the institution of the suit or proceeding 
for the recovery of the loan exceeds the amount of simple interest 
calculated at the rate of nine per cent, per annum or fifteen per 
cent, per annum, as the case may be, the Court shall draw the presump- 
tion referred to in this sub-section until the contrary is proved. 

(1) These words were Substituted for the words “ Looal Government ” by 
para. 4 (1) of the Government of India (Adaptation of Indian Laws), Order, 

1937! 
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(2) The piOTisions contained in sub-S. (1) shall be without 
prejudice to the powers of the Court under Ss. 3 and i of the Usucidus 
Loans Act, 1918 (X of 1918), in cases where the Court has reason to 
belieTe that the interest charged, though not exceeding nine per cent, 
per annum simple interest or mteen per cent, per annum simple interest, 
as the case maj be, is excessive and that the transaction was, as 
between the parties thereto, substantially unfair. 

7. Nothing contained in this Act shall apply to any loan 

* advanced before the commencement of this 

Savmgs. 

8. (1) The ’■[Provincial Government] may make rules not in- 

consistent with this Act for the purpose of 
carrying out all or any of its purposes. 

(2) In particular and without prejudice to the generality of 
the foregoing power the ’ [Provincial Government] may make rules 
prescribing— 

(а) the sum which may be charged as fee for a statement 
of account, furnished under clause (o) of sub-S. (1) of S. 3 ; 

(б) the manner in which a copy of the account shall be certi- 
fied for the purpose of sub-S. (2) of S. 3 ; and 

(o) the sum which may be charged for a copy of the entries 
in a pawnbroker’s account, to be delivered by the pawnbroker to the 
pawner under sub-S. (2) of S. 4. 

(1) These words were substituted for the words “ Local (Jovemment ” by 
paragraph 4 (1) of the Govemiuent of India (Adaptation of Indian Laws) Order, 
.1937. 



Rules under tbe Madras Debtors’ Irotectiou Act, 1934. 

Fort SU Qmge GazeUet dated 24th December, 1935, Part I, page 1680. 

In exeroiae of the powers conferred by S. 8 of the Madras Debtors’ Protection 
Act, 1934 (Madras Act VII of 1935), the Goremor in Council is hereby pleased 
to make the following rules 

1. (1) These rules may be oaUed Thh Madbas Dbbtoes’ Proteotion 
Rules, 1936, 


(2) They shall come into force on and from the loth January, 1936. 

2. In these rules, unless there is anything repugnant in the subject 
or context, ‘the Act’ means the Madras Debtors* Protection Act, 1934, 

3. (1) Erery creditor shall keep a separate account in respect of oaoh loan, 

(2) The name and address of the debtor, and in the case of joint-debtors, 
of each joint debtor shall be entered at the head of the account. 

, (3) Every entry in an account shall be dated with the date of the trans- 
action to which it relates and shall, as far aS passible, be made on such date. 

(4) The account shall show the balance on account of the principal and 
interest outstanding against a debtor on the 30th June and 3lBt December of 
every year and shall also show the balance outstanding on the date of any state- 
ment of account prepared in accordance with clause (c) of sub-S. (1) of S. 3 of, 
the Act, 

4. The statement of account to be furnished to the debtor as well as the 
receipt to be given to him shall be in English or in the chief vernacular language 
of the locality. 

6. (1) (a) The statement of account shall be sdnt to the debtor by registered 
post, acknowledgment due, to the address given iu the requisition made by the 
debtor. 


(5) In the case of joint-debtors, the statement of account shall, in 
the absence of an agreement to the contrary, be sent iu the manner laid down 
in clause [a) to the joint-debtor named first at the head of the account. 

(2) Notwithstanding anything contained in ^ub-riib (1), where the 
debtor or in the case of joint-debtors, the joint-debtor named first at the head 
of the account agrees in writing to the statement being delivered personally , 
it shall not be necessary to send it by registered post. 

(3) When a debtor or a joint-debtor takes personal delivery of the 
statement of account, he shall acknowledge receipt of the same in writing. The 
debtor, or the joint-debtor, as the case may be, shall sign the acknowledgment, 
or if he is illiterate, affix his thumb impression thereto. 

(4) If the statement of account is sent by registered post, the produotion 
of the postal receipt and acknowledgment shall be sufficient proof of the sendmg 
of such Statement. 

(5) The postal registration and acknowledgment charges mouned under 
sub-rule 1) shall be entered in the account and shall be recoverable by the creditor 
as if such charges were included in the loan, but no interest shall be charged 


thereon. ^ . * 

(6) (a) The fee which may be charged by a oreffitor for a statement 
of account furnished by him under clause (c) of sub-S. (1) of S. 3 of the Act shall 


be as follows 


Rs. A. F. 


(i) If the amount of the loan does not exceed Rs. 50 

(ii) If the amount of the loan exceeds Rs. 50 but does not 

exceed Rs. 100 . . . • • • 
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Rs. A, p. 

(Hi) If the amount of the loan exceeds Rs. 100 but does not 

exoeedRs. 300 .. .. ,.030 

(iv) If the amount of the loan exceeds Rs. 300 but is less than 

Rs.600 0 4 0 

E3Bplanation,—The fee Shall be charged separately in respect of each loan 
and each requisition. Thus the fee for the statements relating to two separate 
loans of Rs. 120 and of Rs. 360 will be seven annas. 

(6) The fee shall be recoverable by the creditor as it were included 
in the loan, but no interest shall be charged thereon. 

6. Where there are two or more joint-debtors, the creditor shall, in the 
absence of any agreement to the contrary, give the receipt to the joint-debtor 
named first at the head of the account or to his agent. 

7, (1) No copy of an account shall be admissible in evidence under suh-S. 
(2) of S. 3 of the Act unless it contains two certificates at the foot, the first by 
the creditor himself or his agent, and the second by some other person who has 
compared the copy with the original. 

(2) The certificate of the creditor or his agent under sub-rule (1) shall 
be in the following form 

** I certify that the above is a true copy of the account maintained 
under S. 3 (1) (a) of the Madras Debtors’ Protection Act, 1934, for the loan of 

Rs .taken by on (date) and that there are 

no alterations or erasures in the account (except the following).” 

Signature of creditor or hia agent 

(3) The certificate of a person other than the creditor or hia agent 
shall be in the following form : — 

“ I certify that I have compared the above copy with the original 
account in the custody of the creditor, and found it to be correct,” 


Signature 

Designation 

Addresa^ 

8. The sum which may be charged by a pawnbroker tor a copy of the 
entries in his account, delivered by him to the pawner under aub-S. (2) of 8. 4 of 
the Act shall be one anna. 



THE USURIOUS LOANS ACT (X OF 1918) 

(As amended by Indian Act XXVIII of 1926 and Madras 
Act of 1936). 

[22?!^ March, 1918., 

An Ad to gwe additional powers to Courts to deal in certain cases vrith 
usuricm hams of money or in kimd. 

Whereas it is expedient to give additional powers to Courts 
to deal in certain cases with usurious loans of money or in kind ; 

It is hereby enacted as follows : — 

Short title and ex- 1- (1) This Act may be called The 
tent. Usurious Loahs Act, 1918. 

(2) It extends to the whole of British India, including British 
Baluchistan. 

(3) The '[Provincial Government] may, . by notification in 
the Official Gazette, direct that it shall not apply to any area, class of 
persons, or class of transactions which it may specify in its notification. 


2. In this Act, unless there is anything 
Befimtiona. repugnant in the subject or context,— 

(1) “ Interest ” means rate of interest and includes the return 
to be made over and above what was actually lent, whether the same 
is charged or sought to be recovered specifically by way of interest 
or otherwise. 

(2) ” Loan ” means a loan whether of money or in kind, and 
includes any transaction which is, in the opinion of the Court, in 
substance a loan. 

' (3) “ Suit to which this Act applies ” means any suit— 

(a) for the recovery of a loan made after the commencement 


of this Act; or 

Ih) for the enforcement of any security taken or any agree- 
ment whether by way of settlement of account or other?^ made, 
after the commencement of this Act, in respect of any loan made 
either before or after the coiumencemeat of this Act; or 

(c) for the redemption of any security given after ^e com- 
mencement of this Act in resfiect of any loan made either before or 


after the coinmencemeEt of this Act, 

(1) These words were substituted for the words “ 
para, i (1) of the Government of India (Adaptation of Indian Lavs) Order, 


1937. 


15 
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3. (1) Notwitiistanduig anything in the Usury Laws Repeal 
Act, 1855, where, in any suit to which this 
Reopening of trans- applies, whether heard ex jparte or otherwise 
sactjons. Court has reason to believe that the trans- 

action was as between the parties theretOy substantially unfair, the Court 
shaU exercise oTie or more of the following powers y namely — 

(i) re-open the transaction, take an account between the 
parties and relieve the debtor of all liability in respect of any excessive 
interest ; 

(ii) notwithstanding any agreement, purporting to close 
previous dealings, and to create a new obligation, re-open any account 
already taken between them and relieve the debtor of all liability 
in respect of any excessive interest, and if anything has been paid 
or allowed in account in respect of such liability, order the creditor 
to repay any sum which it considers to be repayable in respect thereof ; 

(iii) set aside either wholly or in part, or revise or ^ter 
any security given or agreement made in respect of any loan and, 
if the creditor has parted with the security, order him to indemnify 
the debtor in such manner and to such extent as it may deem just : 

Provided that in the exercise of these powers, the Court shall 

not— - 

(i) re-open any agreement purporting to close previous 
dealings and to create a new obligation which has been entered into 
by the parties or any persons from whom they claim at a date more 
than twdn)e years from the date of the transaction ; 

(ii) do anything which affects any decrees of a Court. 

Explanation I. — If the interest is excessive, the Court shall 
presume that the transaction was substantially unfair ; but sUch presump- 
tion rmy be rebutted by proof of special circumstances justifying the 
rate of interest. 

Explanation II, — In the case of a suit brought on a series 
of transactions, the expression ‘‘the transaction” means for the 
purposes of proviso {i), the first of such transactions. 

(2) (a) In this section excessive means in excess of that 
which the Court deems to be reasonable, having regard to the risk 
incurred as it appeared, or must be taken to have appeared, to the 
creditor at the date of the loan. 

(6) In considering whether interest is excessive under this 
section, the Oomt shall take into account any amounts charged or 
paid whether in money or in kind, for expenses, inquiries, fines, bonuses, 
premia, renewals or any other charges, and if compound interest is 
charged, the periods at which it is calculated, and the total advantage 
which may reasonably be taken to have been expected from the 
transaciaon : 
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Provided that in the case of loam to agmulturists if cmfomd 
interest is charged the Gowt shall presum that the interest is excessive. 

(c) In considering the question of risk, the Court shall take 
into acco-imt the presence or absence of security and the value thereof, 
the financial condition of the debtor and the result of any previous 
transactions of the debtor, by way of loan, so far as the same were 
known, or must be taken to have been known, to the creditor. 

{d) In considering whether a transaction was substantially 
unfair, the Court shall take into account all circmnstances materially 
affecting the relations of the parties at the time of the loan, or tending 
to show that the transaction was unfair, including the necessities 
or supposed necessities of the debtor at the time of the loan so far 
as the same were known, or must be taken to have been known, to the 
creditor. 

(3) This section shall apply to any suit, whatever its form 
may be, if such is substantially one for the recovery of a loan or for 
the .enforcement of any agreement or security in respect of a loan, 
or for the redemption of any swh security. 

(4) Nothing in this section shall affect the rights of any 
transferee for value who satisfies the Court that the transfer to him 
was bona and that he had, at the time of such transfer, no notice 
of any fact which would have entitled the debtor as against the lender 
to relief under this section. 

For the purposes of this sub-section, the word notice shall 
have the same meaning as is ascribed to it in S. 4 of the Transfer of 
Property Act, 1882. 

(5) Nothing in this section shall be construed as derogating 
from the existing powers and jurisdiction of any Court. 

4. On any application relating to the admission or amount of a 
proof of a loan in any insolvency proceedings, 
Jusolveucy proceed- exercise the like powers ^ 

may be exercised under S. 3 by a Coiirt in 
a suit to which this Act applies. 
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